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Foreword

The issue of the social dimension of the Internal Market is demand-
ing more and more attention. It features among the problems recently
encountered in translating the objectives laid down in the Single
European Act into practical policy. Initially it was not contained in
the catalog of measures drawn up by the EC Commission.

In view of the increasingly dynamic development of Community
policies following the Brussels special summit of February 1988 and
of the growing credibility of the Internal Market as a worthwhile ob-
~ jective, more and more thought has been given to the social conse-
quences of this new situation: in the bodies of the Community, in la-
bor relations and in the general public a vigorous debate has been
initiated on the need for social policy action as a consequence of the
Internal Market. The multifaceted nature of the controversy reflects
both the differences of social systems across the European Commu-
nity and the specific quality of the dispute between the two sides of
industry in the individual member states. New positions taken up in
the conflict are making the task of finding solutions even more com-
plex: the traditional triangular pattern of employer and employee in-
terests as well as the regulatory functions of state institutions seem to
have been broken in many instances in the European context. On the
Community level none of the three sides puts up a common front.
There is a clash of different objectives, priorities and strategies and
historically grown systems of labor relations are beginning to com-
pete with one another. :

~ It is beyond dispute today that the necessary social backing has
been accepted as part and parcel of the program to establish the full
freedom of movement of goods and services, capital and people in a
Common Market of the Twelve. What continues to be debated is the
quality and the extent of social policy measures on the European le-
vel. While some consider a binding and enforceable enactment of
fundamental social rights on the EC level to be indispensable, others
come out in favor of a regulatory minimalism that maintains the dif-
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ferences in the density and extent of the social security networks
within the Community and relies on cooperative adjustment. A num-
ber of gradations are conceivable between these two extreme posi-
tions. Finally, the political decision-making process is also made
more difficult by the repercussions it is expected to have on the politi-
cal system of the Community. _

Against this background, the Bertelsmann Foundation wants to
contribute to the current discussion. The thoughts presented in this
volume have been developed within the context of the “Strategies
and Options for the Future of Europe” project initiated by the Ber-
telsmann Foundation and implemented in cooperation with the Re-
search Group on European Affairs at the University of Mainz with
the objective of developing rational decision-making aids to solve
political problems on the European level.

The project partners do not claim to be presenting panaceas requir-
ing no further discussion. On the contrary, this working paper is de-
signed to give a snapshot view of the current state of the debate. This
volume therefore focuses on a concrete proposal, specifically a pro-
posed “European Fundamental Rights Act,” which Professor Wolf-
gang Diubler, an expert on labor law at the University of Bremen,
drew up on behalf of the Research Group on European Affairs. The
first contributions in this volume introduce the subject, outline the
problems involved and sketch out the experience gained so far. Sub-
sequently. Wolfgang Déubler explains the rationale of his proposal
by highlighting the need for action in the field of social policy. The
actual text of the “European Fundamental Rights Act” is then fol-
lowed by a critical assessment of the solution which Déubler has pro-
posed. The texts have been completed in the summer of 1989 and
thus do not include the decisions of the Strasbourg summit and the
respective declarations of the Twelve. The issues raised by Wolfgang
Diubler’s concept are nonetheless up-to-date—they are bound to
reappear in the debates on the EC-Commission’s proposals for ac-
tion. : S

In the spirit of the project “Strategies and Options for the Future of
Europe,” the alternatives discussed here are thus designed to initiate
a broadly based, critical debate to help us progress from a non-com-
mittal controversy about fundamental positions in social policy to a
concrete debate on the substance and the shape of European social
policy in the Internal Market.

Dr. Hans-Dieter Weger | Professor Dr. Wernér Weidenfeld
Chief Executive Officer (till 1990) Head of the Research Group
Bertelsmann Foundation on European Affairs
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Introduction: the Social Dimension of
the Internal Market as a Task for European
Policy

Werner Weidenfeld
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1. The starting point

The issue of the social dimension of the Internal Market puts an old
problem of European unity into a new and sharper focus. Since the
fifties the social construction of the Common Market has provided a
field of action for integration policy in the negotiations on the estab-
lishment of the European Coal and Steel Community and on the

Treaties of Rome to build the European Economic Community. The

Treaties provided the basis for supplementary social competence and

appropriate institutions but left the basic responsibility quite delib-

erately in the hands of the Member States. European policy began by
developing specific measures to promote structural change in the
mining industry and to provide social security for migrant workers as

a Community task. In Articles 48 through 51, the Treaties of Rome

lay down measures to bring about freedom of movement, especially

banning discrimination on the basis of nationality (Article 48) and
they also make provisions to coordinate the social orders (Articles

117, 118), to improve vocational training (Article 128) and to elimi-

nate differences in remuneration specific to the sexes (Article 119).

At a later point in time, i.e. in 1960 and 1975, respectively, the Social

and Regional Funds were added, through which the differences in so-

cial development in the regions of the Community were to be com-
pensated for.

The development of this system repeatedly became the subject of
reform considerations in the European Community: in addition to
the plans to establish economic and monetary union, mention must
be made in this context primarily of the initiative of the German Fed-
eral Government to implement a European social and societal policy
submitted by Willy Brandt to the heads of state and government of
the EC at the Paris Summit on 19 October 1972!, the Tindemans
Report of October 1975 and the mandate report by the Commission
dating from June 1981.2 The draft of the treaty to form the European
Union, approved by the European Parliament in February of 1984,
and the Single European Act that came into force in July of 1987 also
allude to the expansmn of the somal policy mission of the European
Community.?

! Document, from which excerpts were printed in: Jiirgen Schwarz (Ed.), Der Aufbau
Europas. Pline und Dokumente 1945-1980, pp. 479-484.

2 For more extensive coverage, see Bruno Bengel et al., Nur verpafite Chancen? Die
Reformberichte der Europidischen Gemeinschaft (Mainzer Beitrdge zur Euro-
piischen Einigung, ed. by Werner Weidenfeld, vol. 2), Bonn 1983, here mainly pp.
107 et seq. '

3 Cf. Werner Weidenfeld and Wolfgang Wessels (Ed.), Wege zur Europalschen Uni-
on, Vom Vertrag zur Verfassung? Bonn 1986.
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2. The new situation: on the way to the Internal Market

The European Community program for the completion of the Inter-
nal Market by 31 December 1992 brings to a head the social policy
debates of the past. Both the far-reaching nature of the decisions to
be taken and the dynamics of the process so severely limited in time
bring the need for social policy action into sharp focus. Two levels
need to be distinguished at this juncture:
a. Thelevel of regulatory policy
The Internal Market program changes the general framework con-
ditions of economic action and breaks up the structures of the
equalization of interests between the two sides of industry in a
number of fields that have so far not been managed on the EC
level either structurally or materially. On the political level the
Community gains a say in the decision on the economic and social
policy core of the social question as a result of the steps taken
towards completion of the Internal Market; by the same token,
it has to decide on the corrections necessary to protect the
economically weak and disadvantaged.
b. Thelevel of integration policy
The Internal Market. program shifts the structure of powers be-
tween the Community institutions and the Member States, thus
bringing into sharper focus the disagreement of the governments
on the extent of the process of integration. This applies all the
more urgently to the social support of the Internal Market, since
this area has so far been one of the central fields of action of na-
tional policy within the responsibility of the Member States.
‘These social policy repercussions are hardly reflected in the 279 indi-
vidual steps towards the Internal Market spelled out in the Commis-
sion’s White Paper.* Since the Brussels special summit in February of
1988, whose financial resolutions gave the program the necessary
" credibility, a sensitive perception of the social issues and a rapidly
growing demand for information and analyses have developed not
only in the Federal Republic of Germany —although they have been
particularly widespread here —which were initially triggered by fears
and anxieties about the consequences of the Internal Market and
~ further exacerbated by the fact that such social policy issues were not
firmly embedded in the program. European policy is confronted with
a whole host of demands; in European policy terms, the completion
of the Internal Market can no longer be pursued as if it was totally
divorced of its social consequences.

4 Commission of the European Communities, Completion of the Internal Market.
Commission White Paper to the European Council, Luxembourg 1985.
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3.:Social consequences of the Internal Market

Up to now the expected social benefits of the Internal Market have
only been determined by way of an approximation if anything. The
growth expectations expressed in the Cecchini Report have not gone
unchallenged: other model calculations assume that instead of an in-
crease of 1.8 million in the number of jobs (as many as 5 million over
the long term)* the actual number of new jobs created will only be
300,000.°The effects of structural adjustment processes or regional
cyclical fluctuations are as difficult to quantify as the extent of social
policy gains made possible by the Internal Market. The Common
Market of the Europe of the Twelve shows strongly diverging levels
of social wealth and social benefits, ranging from ancillary pay and
working conditjons to infrastructure facilities.” This diversity is mir-
rored by the diversity of the socio-cultural development of the Mem-
ber States. While the image of industrial and administrative work in
the states of the Community characterized by Kenneth Galbraith as
“technostructure,” - shows more and more overlaps, traditional
values, attitudes and relationship patterns persist in some of the mod-
ern structures.® This non-simultaneity of social change will articulate
itself all the more dramatically the higher the rate of modernization.

The fundamental thinking of the Brandt initiative dating from Oc-
tober 1972 “to avoid maldevelopments in the implementation of
economic and monetary union by including the social dimension,” to
“focus more strongly on and coordinate in the European framework”
the “social substance and repercussions” of the policy of the mem-
bers, as well as “to integrate the citizens in the Community” more in-
tensively, describe a program to control social change against this
background. In the seventies, the Community only found a minimal-

3 Cf. for this and a general social assessment, Patrick Venturini, Ein Europdischer So-
zialraum fiir 1992, ed. by the Commission of the European Communities, Luxem-
bourg 1989, here mainly pp. 31 et seq.

¢ According to the calculations of DRI, Brussels; cf. Klaus Methfessel, Briisseler Spit-
zen, Capital, 7/1988, pp. 10-12,

? For basic data see Commission.of the European Communities, Regionen der erwei-
terten Gemeinschaft, Dritter periodischer Bericht iiber die sozio-8konomische Lage
und Entwicklung der Regionen der Gemeinschaft, Luxemburg 1987. For differences
in detail see also Europdisches Gewerkschaftsinstitut, Die soziale Dimension des
Binnenmarktes, Teil I: Beschiftigung, Teil IT: Arbeitnehmierrechte in den euro-
péischen Unternehmen, Info 25 u. 26, Brussels 1988 ; very informative also the com-
parison made by the Institut der Deutschen Wirtschaft (Ed.), Sozialraum Europa,
EWDossier 7, Cologne 1989.

8 Cf. the treatment of this aspect by Norbert Kohlhase, Einheit in der Vielfalt~Essays
(zsgr europdischen Geschichte, Kultur und Gesellschaft, Baden-Baden 1988, here pp-

etseq. , ' ‘
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ist answer to this challenge: with the establishment of the Structural

Fund, European policy initially only operationalized the problem of

regional differences without allowing for the economic buoyancy

caused by the Common Market and by the harmomzatron of social
conditions in its wake.® . ‘
To this extent, the doubling of the Structural Fund approved by the

Brussels specral summit runs parallel to the implementation of the

Internal Market and falls into the normal pattern. However, a closer

look at the current debate raises doubts as to whether this approach is

sufficient because the doubling of these funds will not be enough to
lastingly reduce the developmental differences within the Commu-
nity. Furthermore, the explosiveness of the social policy issue is only
partly a consequence of relative regional underdevelopment. Numer-
ous important questions do not emerge in this context but are the
new, direct results of measures to implement the Internal Market pro-
gram.

The social policy problems newly raised by the Internal Market
program can be reduced to eight groups of questions:

a. In the course of the completion of the Internal Market there. will
be structural change in the economies of the Member States. New
distribution struggles seem to be unavordable long established,
vested rights begin to crumble.

What sort of consequences emanate from thlS as far as labor rela-
tions are concerned? What is the future of such social collective
bargaining settlements that often supplement or replace wage in-
creases?

How will the various forms of participation and co-determination
be able to stand their ground or further develop in the Internal
Market?

b. The Internal Market will also demand far-reaching adjustment
processes in public administration, which will be required to as-
sume the functions of organizing, control and handling trade (e.g.
in the customs and border service). The structures and tasks of in-
dividual public service sectors will change, applicants from other
Member States will seek admission to public service in Germany.
What will be the social consequences?

c. The repercussions of the Internal Market will also trigger indirect
social effects. The increasing speed of innovation will lend greater
weight to the question of basic and advanced training of staff in
the context of collective bargaining settlements. The increasing

9 Cf. in this context the critical remarks in the appropriate chapters on regional and
social policy by: Werner Weidenfeld and Wolfgang Wessels (Ed.), Jahrbuch der Eu-
ropiischen Integration 1980 et seq., Bonn 1981 et seq.
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mobility of employees will require the provision of appropriate
transport infrastructures.

d. The structural change will not unilaterally favor the regions lo-
cated on the periphery of the EC that have more favorable wage
and payroll costs. One must, on the contrary, work on the assump-
tion that, on balance, developmental differences may indeed be-
come even more pronounced.

What new social policy consequences will result from this —also
with a view to a European merger control or the further develop-
ment of co-determination?

How can we make sure that the Internal Market is not going to be
turned into a pretext for the abolition of existing rights?

e. In some of the regions with weaker economic development, indus-
trial growth is already concentrating on specific branches of in-
dustry. :

How are we to assess and control the options resulting from this
development in social policy terms? : :

f. Unemployment in the EC currently amounts to 10.5 per cent on
average (just over 16 million people); unemployment among
young people is depressingly high as a Community-wide pheno-
menon. : -

Are the Cecchini Report’s growth forecasts realistic' or will the
predictions of the Padoa-Schioppa Report come true which as-
sume a growth in real terms of about 0.5 per cent spread over
several years ?'0

Will the Internal Market generate sufficient momentum to create
new jobs?

Will its completion generate fresh funds to invest in attaining so-
cial policy objectives?

g. The Internal Market will involve a competition of regulatory sys-
tems. It is true that the areas of safety and health enjoy special pro-
tection in the Single European Act, but because of the principle of
non-discrimination the national standards are coming under pres-
sure. In practice, many different ways of directly or indirectly cir-
cumventing existing protection provisions-which are, after all,
usually also cost factors —are conceivable (for example in the area
of public procurement). '

What does this mean for the rules and regulations applying in the
area of health protection and protection against occupational haz-
ards? : :

0 Cf. Tommaso Padoa-Schioppa, Effizienz, Stabilitit und Verteilungsgerechtigkeit,
Wiesbaden 1988.
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h. One of the consequences of the removal of production and trade
barriers will be that other cost factors will become more import-
ant. This will mean that the differently structured systems of social
security, of health insurance, old age pension and unemployment
insurance will practically enter into competition with one another
in the marketplace. There will be a tightening of the controls of

- subsidies.
Which social questions will re-emerge in this context?
How can greater transparency be achieved in view of the some-
what confusing data situation in the different social systems?

The different aspects of the problems just sketched out have

repeatedly been taken up in the debates on the social dimension of

the Internal Market since 1988 without any consensus of opinion
having been achieved to date on the social risks involved in the com-
pletion of the Internal Market.!! The institutions of the Community
are involved in a difficult process of opinion-forming whose corner-
stones are the Gomes Report to the European Parliament'?, the com-
ments by the Economic and Social Committee'?, the proposal by the

Commission' and the deliberations of the European Council.!

Among the governments of the Member States, whose decision will

have to open the way for the social design of the Internal Market,

there is controversy on the areas to be regulated, the extent of social
regulations on the Community level, as well as their bindingness.

4. Approach and structure of this volume

The following contributions in this volume tackle precisely these
problems and tasks of European policy. The object of these investiga-
tions is to analyze systematically the situation and the social policy

11 Cf. the most recent formulation of the open questions in the declarations of the two
sides of industry in the Federal Republic of Germany dated 26 July 1989 (DGB/
BDA) and 31 July 1989 (DGB/BD]), respectively.

12 Report on the social dimension of the Internal Market, General Rapporteur: Fer--
nando Gomes, PE-DOK A2-399/88 of 23 February 1989.

13 “Die sozialen Grundrechte der Européischen Gemeinschaften.” Comments by the
Economic and Social Committee, Document, CES 270/89 of 22 February 1989; cf.
also Hans-Giinther Briiske, Der Wirtschafts- und Sozialausschuf}, in: Werner Wei-
denfeld and Wolfgang Wessels (Ed.), Jahrbuch der Europidischen Integration
1987/88, Bonn 1988, pp. 93-97.

14 Commission of the European Communities, draft of a European Social Charter, in:
Agence Europe, Documents, No. 1558 of 12 June 1989.

15 For details see conclusions of the Chairman of the European Council at the Madrid
Conference on 26/27 June 1989, printed in the supplement to the EC Magazine,
8/1989.
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problems resulting from the completion of the Internal Market, to de-
fine the objectives of political regulation and to reflect on a concrete
proposal for the design of the social dimension of the Internal Mar-
ket. , -

This approach is in line with that of the research project “Strate-
gies and Options for the Future of Europe” in the context of which
this volume has been prepared.'¢

The central question posed by the project is: how can the political
problems of European policy be solved rationally?

Based on the preliminary work done by the Research Group on
European Affairs and the deliberations of the scientific advisory
council to the project, the results presented in the following are the
outcome of a series of working steps: the starting point was a special-
ist conference of social experts from science and politics whose task
it was to define the social problems in the Internal Market. The re-
sults of this stock-taking operation are reflected in the contribution
by Ulrich Weinstock as well as the first part of the study by Wolfgang
Déubler. :

In a second step the project partners, in cooperation with the ex-
pert on labor law at the University of Bremen, Professor Wolfgang
Diubler, worked out the concept of a study to investigate the initial
situation in terms of social policy and the specific requirements for
regulatory action which were then to be integrated into the text of a
proposed regulation. The results of the study and Wolfgang Diu-
bler’s proposed “European Fundamental Rights Act” form the main
part of this volume,

In a third working step the proposal was subjected to a critical ex-
amination. The contributions by Gerhard Fels and Meinhard Hilf at
the end of this volume list objections and corrections from an eco-
nomic policy perspective and from the point of view of European
law.

The project partners, the Bertelsmann Foundation and the Re-
search Group on European Affairs, do not claim to have presented a
panacea for the solution of the social problems consequent upon the
completion of the Internal Market. There is no doubt that the “Euro-
pean Fundamental Rights Act” developed by Wolfgang Diubler will
be challenged, either because of its comprehensive regulatory ap-
proach or its far-reaching degree of bindingness, or indeed because
of individual provisions contained in it. The author himself perceives

' For details of the project approach see Werner Weidenfeld, Die Zukunft Europas:
Strategien und Optionen, in: Forschungsgruppe Europa, Europiische Defizite, Eu-
ropiische Perspektiven — eine Bestandsaufnahme fiir morgen, Grundlagen 1, Gii-
tersloh 1988, pp. 11-23.
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his proposal as a “concrete utopia” whose implementation will have
to be measured against the political responsibilities and the eco-
nomic framework conditions. In this sense, the text may be read in
several different ways: firstly, it may be seen as defining a maximum
of social provisions in the Internal Market. Secondly, it can be
viewed as a catalog of social policy subjects to be debated on the
European level. And thirdly, by outlining a whole host of concrete in-
dividual decisions it opens the way to move from a somewhat blurred
exchange on fundamental positions to a factual debate on the sub-
stance and structure of European social policy.,

The intention of this volume is to. promote this factual debate with-
out, however, neglecting the critical objections that may be raised
from the European policy, economic policy and legal points of view.
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1. Barriers inherent in the first approach

In 1956 a group of experts appointed by the International Labour Of-
fice dealt with the social aspects of European economic cooperation
in a comprehensive study.! This economic policy study was to deter-
mine the direction of the social policy provisions contained in the EC
Treaty. Its central message runs as follows: “The differences that
exist between individual countries in the general level of remunera-
tion by no means interfere with international trade: as long as pro-
ductivity differences continue to exist, these discrepancies are indis-
pensable even though not in themselves adequate to channel labor
and capital in each country into those industries in which they can be
applied with the greatest advantage or the least disadvantage as a re-
sult of which the highest possible production and the highest possible
income can be guaranteed in all participating countries.”?

The minority vote of the French economist Maurice Byé, on the
other hand, was a lot more demanding. “The true social objective of
the policy determined at Messina should therefore be the avoidance
of any-even only transient—decline in any country.”® Against the
background of the fact that at the time France had “the most ad-
vanced social system”* in the EEC with the highest labor and social
costs and therefore did not feel it was competitive, it merely reflected
French interests in the sense of demanding progressive convergence
in the social field.

However, the predominantly market-oriented philosophy did in-
deed dominate in the concept of the EEC Treaty and it was to be con-
firmed “that with relatively realistic exchange rates such differences
do not distort competition.”* With the economic reforms introduced
in France in 1958 the arguments of existing competitive disadvan-
tages resulting from higher social costs, but also from higher taxes
and wages, had been dropped.

This development was to become the determining factor for the
next three decades. Thus, it must be said in retrospect that —in spite
of all its undoubted individual achievements-social policy in the
Community never played an independent, truly dominating role. All

! International Labour Office (Ed.), Report of a Group of Experts/Social Aspects of
European Economic Cooperation, Geneva 1956. The German representative in the
group was Professor Helmut Meinhold.

21bid. p. 133.

3 Ibid. p. 168

4 Hans-Jiirgen Kiisters, Die Griindung der Européischen Wirtschaftsgemeinschaft,
Baden-Baden 1982, p. 299.

5 Hans von der Groeben, Aufbaujahre der Europédischen Gemeinschaft, Baden-Baden
1982, p.9%4.
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the same, it should not go unheeded that one of the first regulations
issued by the European Economic Community related to the social
security of migrant workers. Political interests, however, never fo-
cused more than transiently on this particular field. National respon-
sibility — and by no means only for the core areas of social policy like
social provisions against illness, accident, old age, unemployment—
remained completely intact. Thus, the Community has been suffer-
ing from its congenital defect to this very day.

The Treaty provisions relating to social policy therefore constitute
a poor compromise. Because the implementation of the objectives
listed in the preamble is to “ensue not only from the functioning of
the Common Market which will favor the harmonization of social
systems, but also from the procedures provided for in this Treaty and
from the approximation of provisions laid down by law, regulation or
administrative action” (Article 117). Without encroaching upon the
responsibility of the Member States the Commission is called upon
“to promote close cooperation between the Member States in the so-
cial field” (Article 118). It is consistent with the absence of a clear ap-
portioning of competence that, after France had virtually gone back
to toeing the line adopted by the other five Member States as early as
1958, no member state really pushed for rapid progress. Against this
background it does not come as a surprise that the Commission op-
erated somewhat haplessly and failed to generate any major momen-
tum.

From the outset, therefore, confusion and contradictions have
formed the backdrop to only hesitant progress. For a long time ques-
tions of principle or ideological debates, some of them needlessly ex-
aggerated, were very much in the foreground. Should harmonization
in the social field be a more or less automatic consequence of the pro-
cess of integration or should it be an active and influential part of this
development? Is the rationale for social harmonization that different
social benefits influence the cost and thus the competitive situation
of the economy or is it motivated by social considerations? Do social
benefits constitute natural competitive advantages or disadvantages
or are they artificial distortions of competition that need to be har-
monized?®

There were some important vested interests behind these ques-
tions. Neither the Member States nor the two sides of industry cla-
mored for a social policy breakthrough. The national frame of refer-
ence continued to be given priority. Cogent factual arguments were

6 Cf. Ulrich Weinstock, Auf dem Wege zur Sozialunion, in: Ulrich Weinstock (Ed.),
Neun fiir Europa. Die EWG als Motor europdischer Integration, Diisseldorf-KéIn
1973, p. 164.
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not available. Everyone was able to detect many more advantages in
the preservation of the largely unmitigated national autonomy than
in the need to accept compromises within the Community and to see
one’s own national autonomy being whittled away.

At the European Conference on Social Security in December of
1962, at which the Federal Government was not even represented po-
litically, these issues were again discussed with great vehemence. The
President of the EEC Commission, Walter Hallstein, argued in his
opening speech that “economic and social policy form a closely knit
fabric that cannot be unraveled.”” If the Treaty had as its objective a
common market or even economic union, then the important field of
social policy could not be left out in the long run. Accordingly, the
objective should therefore be to allow the process of harmonization
of living and working conditions to take place in a “progressive con-
vergence” in the spirit of Article 117.

In view of this constellation it was therefore not surprising that
wherever the Treaty has failed to issue clear instructions no major
progress could be achieved in the first phase of integration. The con-
genital defect that “social policy began as cost policy”® could not be
overcome on this narrow basis. The achievements in the social policy
field which must, in the final analysis, be described as modest, were
therefore limited in the initial phase essentially to the precise
missions spelled out in the Treaty, i.e. the creation of freedom of
movement and the establishment of a social fund. All the same, the
Community was also used as a discussion forum. This may seem to
be a harsh judgement. Yet, in retrospect it is probably a fair assess-
ment —especially since it is based on a comparison with the relative
progress made in other fields. Incidentally, this view is also shared by
eyewitnesses of these developments. They, too, pillory the “non-com-
mittal and conflicting nature of the Treaty’s provisions.”® What could
this seed produce other than a weak plant? Where was the powerful
will to correct things?

So, in the final analysis, there was not just a lack of champions of

7Walter Hallstein, Europdische Reden, Erich Oppermann (Ed.), Stuttgart 1979,
p. 396.

8 Heinz Kuby and Erich Kitzmiiller, Transnationale Wirtschaftspolitik. Zur poli-
tischen Oekonomie Europas, Hanover 1968, p. 60.

9 Rudolf Miller, Stiefkind Sozialpolitik: 25 Jahre Rémische Vertrige, in: Bundesar-
beitsblatt, vol. 1982, p. 7. “25 Years ago the opponents could not make up their
minds whether to be in favor of a social policy activity on the part of the Community
or not. Dialectic was put in the place of logic.” (p. 8) See also Wolfgang Daubler,
Europidischer Binnenmarkt und Gewerkschaftspolitik, in: Gewerkschaftliche
Monatshefte, vol. 1988, p. 463.
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rapid progress in this field. The logic of integration itself did not ex-
actly constitute an irrefutable incentive to clear these hurdles. Cus-
toms union, free movement of goods and internal-market-type condi-
tions were, during that period of economic expansion, simply not
seen as being directly connected with Community efforts in the field
of social policy, at least as soon as these went beyond the creation of
the freedom of movement of labor as well as a certain financial
compensation mechanism provided by the Social Fund. What is
more, until 1971 (!) the latter gave the wealthy Federal Republic of
Germany the windfall of higher net payments before Italy, for which
it had primarily been designed, was able to eliminate administrative
deficiencies and itself began to benefit. Europe, the Community, was
perceived by nobody as the social policy frame of reference. After all,
national economic growth provided plenty of latitude for the distri-
bution of wealth.!

2. New approach and rapid stalemate

The European policy relaunch!! initiated at the Summit Conference
in The Hague and involving the triple objectives of completion, in-
tensification and expansion the door to economic and monetary
union was pushed wide open —irrespective of any Treaty provisions.
In the WERNER plan on the step-by-step implementation of eco-
nomic and monetary union the social policy component was admit-
tedly given short shrift. However, at the Paris Summit Conference in
October of 1972 the rekindled political discussion on the ultimate in-
tegration policy objective of a European Union then also brought so-
cial and societal policy as an element of such a union into sharper
political focus. “The heads of state and government emphasized that
in their estimation determined action in the social policy field was of
the same importance as the realization of economic and monetary
union.”? The political and substantive impetus provided mainly by
the German'? but also by the French!* Government, led to the formu-

10 Cf, Bernard Cassen, Le “social” a la remorque de I’Acte unique, in: Le Monde Di-
plomatique du décembre 1988, p. 6.

11 Cf. Final communique of the conference of the heads of state and government of the
EEC Member States, in: Bulletin der Bundesregierung No. 148 of 4 December 1969.

12 Declaration of the Paris Summit Conference, in: Bulletin der Bundesregierung No.
148 of 24 October 1972, figure 8.

13 Deutsche Initiative fiir eine europiische Sozial- und Gesellschaftspolitik, in: Eu-
ropa-Archiv, vol. 27 (1972), pp. D585 et seq.

14 Cf. the French proposals for the EEC’s social policy, in: Le Monde, 21 October
1972.
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lation of a social policy action program!s that suggested a new ap-
proach for the seventies even though it was conspicuous by its lack of
vigor.

As far back as in the spring of 1970 Federal Chancellor Brandt had
stated at the SPD Party Congress in Saarbriicken: “A ‘Europe of the
Businesses’ cannot be enough. .. The object must be to turn the Euro-
pean Community into the socially most progressive major region of
the world within this very decade.” The most decisive motivation for
the sharpening of social policy awareness was, however, economic
and monetary union. Without bringing about a certain consensus on
social and societal policy, the achievement of an overall European
control mechanism and promising efforts to attain stability, full em-
ployment and growth accompanied by social justice seem inconceiv-
able. The advance of multinational companies also plays an impor-
tant role. Movement on the entire front of the integration scenario, as
intended by the Paris Summit, could not only not exclude social pol-
icy. It had to be based on it. Thus, it was of fundamental importance
that “The process of integration will gain in attractiveness if and
when it is taken out of the phase of technicalities by focusing atten-
tion on the combination of integration and reform-oriented social
policy.”!6

The implementation of economic and monetary union would auto-
matically curtail national sovereignty by way of social and societal
policy reforms. This is why efforts were being stepped up to increas-
ingly introduce national reform considerations on the European level
in terms of both their fundamental approach and also their conse-
quences. Only in this way did their conceptual implementation seem
to be guaranteed in the long run. “Isolationist national aspirations
run the risk of failing sooner or later because of existing factual inter-
dependencies or proposed developments and ramifications in the
European field. The national sovereignty for reforms is limited by the
Community. The pooling of interests — even irrespective of any treaty
commitments — has long since been so close that it can no longer be
lifted between Scotland and Sicily, between Berlin and Brittany.”"’
This is why the Paris Summit Conference emphasized that economic
and social integration were on an equal footing. At the same time, the
initiators of this idea were aware of the fact that one has to proceed
extremely cautiously. The object was by no means to unhinge the his-

15 Resolution of the Council of 21 January 1974 on a social policy action program, in:
Official Gazette of the European Communities, No. C13 of 12 February 1974.

1¢ Thomas Jansen and Werner Weidenfeld, Die kiinftige Rolle Europas in der Welt, in:
AuBenpolitik, 7/1972, p. 407.

17 Ulrich Weinstock, loc. cit., pp. 173 et seq.
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torically grown national systems of social security in a sort of Euro-
pean euphoria. If at all, this core substance could only be modified in
the medium or even long-term from a European point of view. And
even then one had to proceed extremely cautiously casting things
into new bandwidths.'® The latitude emerging in the course of social
change and as a result of social progress did, however, have to be uti-
lized in the spirit of progressive convergence on the European level.
In the process the decisive objective was to exert an active and for-
ward-looking influence on the European development in the social
field and not, as was the case in the common farm price policy, to
merely accept passively its undeniable social effects.

The focus of the Community’s social action program was to fight
unemployment, to improve living and working conditions as well as
to establish the rights of participation of the two sides of industry.
With the best will in the world on the parts of all parties involved, the
result cannot be described as the great breakthrough. And yet, the
program’s rapid and consistent implementation might have made
considerable progress possible. Ironically however, the post-war
economic upswing came to an abrupt end with the first oil price ex-
plosion in November of 1973, i. e. almost simultaneously with the ap-
proval of the action program, and was replaced by a recession and
European mass unemployment, a phenomenon that had been un-
known for a long period of time. The economic fundamentals
changed dramatically. National egoism proliferated. The relatively
mild commitment to act within the Community was easily ignored.
Every state adopted a go-it-alone strategy to escape from the surpris-
ing and unexpected change. In spite of this, a whole host of individ-
ual measures could be implemented on the basis of the action pro-
gram. Even though some fairly spectacular results could be achieved,
as for example in the context of equal treatment for men and women,
the profile of the measures instituted must, on the whole, be de-
scribed as fairly low. There were some useful approaches, but no real
breakthroughs. At the same time, any latitude that still existed dwin-
dled away so that towards the end of the seventies real progress could
no longer be achieved. The momentum had died down and ended in
stalemate. As a result, the issue of social integration again disap-
peared from the European agenda for almost half a generation.

But quite apart from the change in circumstances, the approach it-
self also got bogged down in terms of its substance and its concept.
The actual objectives were somewhat blurred, ranging from big the-

18 Cf. Werner Tegtmeier and Ulrich Weinstock, Sozial- und Gesellschaftspolitik als
Element einer Européischen Union. Perspektiven fiir ein Aktionsprogramm der Eu-
ropiischen Gemeinschaft, in: Europa-Archiv, vol. 27 (1972), pp. 804 et seq.
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ories to small practical steps. There was no clear-cut distribution of
competences. Careful tactical manoeuvering was rife. A fundamental
debate on the objectives, possibilities and limitations of social inte-
gration never came about. There were clear deficits in coming to grips
with the problem intellectually. Thus, the dialectic of the concept of
subsidiarity, which is so immensely important particularly in this
field both on the national and the Community level, was never in-
jected into the discussion. Furthermore, the assessment of the impor-
tance of European social policy ranged from problem child, alibi or
figleaf on the one hand to catalyst, pacemaker and engine on the
other hand. Words spoke louder than deeds: the declarations of
principles made by the heads of state and government remained more
important than their implementation by the ministers of labor or so-
cial affairs while the ministers of economics and finance viewed the
approach with scepticism anyway.

The bandwidths that existed between the Member States and inevi-
tably increased dramatically with the Community growing from its
six founder members to today’s twelve members became starkly visi-
ble and could not be bridged in any way during the phase of reces-
sion accompanied by a rapidly dwindling commitment to Europe.
Traditions, structures and interests were too divergent and the aspira-
tion to preserve latitudes for national action on as unlimited a scale
as possible turned out to be too powerful on the whole. In the final
analysis, the Community was totally helpless in the face of the pheno-
menon of rampant mass unemployment in spite of all its financial ef-
forts to refinance national measures particularly in the area of voca-
tional training. The Community institutions did not even make any
vigorous attempts to turn unemployment into a political Community
task of the first order in a spirit of solidarity. In this sense, an oppor-
tunity for consistent political mobilization had apparently not ex-
isted —but had not been sought, either. And the discussion about
shorter working hours that re-emerged in its wake completely
bypassed the European level. Since, however, the concepts of fight-
ing unemployment showed and still show quite a considerable spread
the Community procrastination does not come as a surprise. The
number of resolutions that were passed, but always remained non-
committal, is inversely proportional to the efforts made.

3. New bases lacking major perspectives

The Single European Act (SEA) dating from February 1986 with its
central concern of creating a uniform European Internal Market by
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1992 has also triggered new activities' in the field of social policy. To
begin with, however, it has to be emphasized that no fundamental
changes have been made to the basic Treaty provisions. Articles 117
and 118, no matter how controversial their phrasing may be, have re-
mained unchanged in terms of their substance. Now as before the
Commission merely has the task “to promote close cooperation be-
tween the Member States on social issues.” A Community policy in
this field is not envisaged. Neither has a clear-cut and comprehensive
overall competence been assigned to the Community. In this regard,
therefore, the status quo of the Treaty continues to persist even on the
threshold to the large Internal Market and on the way towards
greater economic and monetary policy cooperation — with no change
after more than thirty years of painful integration experience.

The new provision of Article 118a does, after all, contain a new re-
gulation for the working world. The improvement especially of the
working environment, i. e. occupational safety at the place of work,
has been elevated to the status of a Community objective. This is to
assure harmonization and progress at the same time. Council deci-
sions are now also possible with a qualified majority. It is, however,
made plain in this context that fundamentally the responsibility of
the Member States will remain unimpaired while the Community de-
crees minimum standards within the framework of the creation of the
Internal Market. Yet, stricter national standards will be possible. Ar-
ticle 118b merely lays down in writing what has become the estab-
lished norm in the field of the dialog between the two sides of indus-
try on the European level anyway and does not, therefore, constitute
an innovation in the strict sense of the word. What does deserve at-
tention, however, is the more specific provision that this dialog “may
lead to contractual relationships if and when the two sides of indus-
" try so desire.”

The creation of the Internal Market, i. e. the economic area without
borders, continues to be the objective that the Community set itself
the task of attaining more than three decades ago. The realization of
the four basic freedoms is again at the center of activities, this time in
the stage up to 1992. The Commissions’ White Paper of 1985% on the
completion of the Internal Market does not contain any social policy
section, if one ignores the creation of the freedom of movement for
workers. By the same token, the social policy efforts made within the
framework of the Single European Act are hardly more than window

19 Cf. Otto Schulz, Schrittweise errichten: Européischer Sozialraum, in: Bundesar-

beitsblatt, vol. 1986, p. 16.
20 Cf. White Paper of the Commission to the European Council, Completion of the In-
ternal Market, Luxembourg 1985. .
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dressing. The modified regulation on the harmonization of legisla-

tion already exempts free movement of persons in Article 100a, but

also the rights and interests of employees. Other, additional social
policy regulations are not envisaged anyway.

The title “Economic and Social Cohesion” introduced into the
Treaties by the Single European Act is essentially geared to harmo-
nizing regional development. The decision of doubling the Structural
Fund by 1993 taken within the framework of the approval of the De-
lors package was an important step in the right direction. Naturally,
the assessment of its importance must be seen against the back-
ground of the expansion of the Community by the addition of the
three less wealthy Mediterranean states Greece, Spain and Portugal
and with regard to assuring the necessary economic, social and politi-
cal cohesion of the Community. To this extent, the above step consti-
tutes only a modest expansion of the Community’s framework of ac-
tion.

If the so valuable “Jahrbiicher der Européischen Integration”?!
(annuals of European integration) published since 1980 display one
surprisingly blind spot as far as our subject is concerned - as is inci-
dentally also the case with the so-called “Bielefelder Berichte”?,
since both works deal with social policy under the heading of structu-
ral policy, and do so in a very cursory manner —this must probably be
viewed as being symptomatic of the situation. Scientific investiga-
tions, down to earth analyses of national social policies within the
Community framework, even design of social policy action programs
or only catalogs of social demands - they are all conspicuous by their
absence.

In the very recent past the need for social policy blueprints, visions
and action programs has clearly manifested itself without this unex-
pected demand being only remotely satisfied. Virtually in the form of
a categorical imperative the President of the Federal Republic of
Germany demanded: “The social substance of the Community must
become recognizable.”? Similarly clear comments or more especially
some practical support has not-yet—been forthcoming from the
German Minister of Labor. The Commission is apparently finding it
difficult to support President Delors’ noteworthy fundamental
2t Werner Weidenfeld and Wolfgang Wessels (Ed.), Jahrbuch der Europdischen Inte-

gration, 1980 et seq., Bonn 1981 et seq.

22 Reports by a working group at the University of Bielefeld on “Ziele und Methoden
der Europiischen Integration,” continued in the series “Mdglichkeiten und Grenzen
einer Europdischen Union,” edited by Hans von der Groeben and Hans Méller.

2 Richard von Weizsiicker, Laudatio anldBlich des Festaktes zur Verleihung des Inter-

nationalen Karlspreises, in: Bulletin der Bundesregierung No. 143 of 3 November
1988.
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speeches?* with a clear strategy and a program of action. In contrast
to this, there is almost an inflation of “social” terminology: There is
talk of the social area, the social dimension, social coherence, the so-
cial platform or the social denominator. Other expressions bandied
about are a social Charta or even the “Europeanization of social pol-
icy”?. However, it always remains unclear what these terms mean, re-
quire or entail. Thus, the very blurring of the terms reflects the lack of
substance and political commitment.

All this taken together fails to instill in the critical observer any so-
cial policy optimism or even confidence in a social policy break-
through. All the standard comments and pontifications by politicians
like Delors and Kohl, Papandreaou, Gonzales and Mitterrand, can-
not remove the perplexity that prevails in view of the current state of
affairs. Historical experience alone suggests that reticence is re-
quired. It merely needs to be pointed out that the British Head of
Government has come out fairly and squarely in favor of deregula-

“tion? - and that applies partlcularly to the social policy dimension. It
does not come as a surprise, therefore, that the comments by the Eu-
ropean Council at Hanover on the social aspects? also lack clarity
and fail to point to new horizons.

4. Lines of argument

Against the background of this description of historical experience,
today’s starting situation is marked by appalling deficits in our sensi-
tive area:

1. What is lacking is a clear legal basis for a common social policy
and its creation is not on the agenda in the foreseeable future.

2. It is not discernible so far that there is sufficient political agree-
ment between the Member States on the objectives and methods
as well as on a common strategy.

3. For individual measures there is no concept in substance that
might attract a consensus.

24 Cf. among others Jacques Delors, Fiir ein soziales Europa, in: Bundesarbeitsblatt,
vol. 1988, p. 5 et seq. and by the same author, Die Einigung Europas und ihre so-
zialen Voraussetzungen, in: Hearings of the Parliamentary Group of the SPD on 2
May 1988, “Europiischer Binnenmarkt-Europiischer Sozialraum,” edited by Ar-
beitskreis AuBenpolitik der SPD-Bundestagsfraktion, pp. 6 et seq.

5 Quoted from Klaus-Dieter Frankenberger, Die Européisierung Europas, in: Frank-
furter Allgemeine Zeitung of 14 November 1988.

26 Cf. Werner Cassen loc. cit.

21 Conclusions of the Chairman on the occasion of the European Council meeting in
Hanover on 27/28 June 1988.
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Fundamentally, there are several alternative strategies to cope with

this situation:

— Strategy 1:1In view of the vast difficulties in finding a consensus |
one simply accepts a minimum compromise on the basis of point-
by-point solutions. This is to say, that on the basis of the existing
treaties one will respond to the inevitable pressure coming from
the employee organizations in the Community in all those cases
where the two sides of industry reach a sustainable agreement and
where, additionally, all governments of the Member States recog-
nize a need for Community action to correct the status quo. Such
an approach can also be described as “muddling through” and will
largely do without a defined “active” policy.

- Strategy 2: In the context of the social dialog the employers’ and
the employees’ organizations of the twelve member countries, to-
gether with the Commission, negotiate a mutually agreed platform
which will then become the reference of action for all parties con-
cerned. Additions to the Treaty would again not be necessary in
this case.

- Strategy 3: The governments of the twelve Member States come to
the conclusion that a social component in a substantive form is a
politically indispensable prerequisite for the completion of the In-
ternal Market in the sense that existing Treaty provisions are not
sufficient but need not be modified straight away. It may be the at-
tempt at a grand design meaning an all-encompassing action pro-
gram. It may, on the other hand, be the determination of the sub-
stance of only the first stage of such a program to be implemented
until the end of 1992 with the subject matter of the following stages
to be left open. What should be laid down unequivocally at this
stage, however, is the objective of creating a socially progressive
area.

It remains to be examined whether and to what extent it is fa¢tually

conceivable and politically possible that in the event of one or more

Member States not joining Community action, the concept of two-

tier integration? might be employed for fairly long transition periods

in order to create the social dimension. This includes first of all the
joint determination of the targets of integration whose implementa-
tion will take place in some Member States only, while the others are
granted the right to lag behind these targets or not to participate in _
this common policy for an indefinite period of time-but not per-
manently. Secondly, it implies the removal, by national and/or Com-

28 For details see Eberhard Grabitz (Ed.), Abgestufte Integration. Eine Alternative zum
herkommlichen Integrationskonzept? Kehl/Strasbourg 1984,
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munity action, of the socio-economic and structural differences or
any other objective obstacles that required the staggered approach in
the first place.

This is to indicate at the same time that in addition to the model of
a uniform Community regulation which has so far dominated the dis-
cussion, a number of other varieties of both complete integration, i. e.
differentiations, and incomplete integration are available to the Eu-
ropean legislator. In that sense, therefore, it is frequently the case that
targets are set too high when it comes to thinking about the design of
future policies. The interests and the future perspectives of govern-
ments as well as the two sides of industry would also have to be ana-
lyzed individually under these aspects.

The following considerations obviously focus on Strategy 3 with
the choice of the specific option being left open. The first phase until
1992 is of fundamental importance. Time pressure, scarce political
resources, but not least the lack of consensus among the twelve Mem-
ber States suggest that a concentration on the problems “hic et nunc”
is indicated. The deficit remains, however, that the Single European
Act failed to remedy the situation; because if the heads of state and
governments had wanted to implement this three years ago they
could have done so. A relatively good opportunity was missed. A
rather likely explanation must be that in view of the somewhat less
developed problem awareness regarding the implications of the In-
ternal Market in general that prevailed at the time, such a course of
action would have overtaxed the Community’s decision-making ca-
pacities. Today one can hardly expect that after such a short period
of time the appropriate treaty basis can be provided to make up for
the deficits of the past. Thus, the only alternative left —as a sort of re-
placement for a treaty basis —is a politically binding declaration by
the heads of state and government. But even that will be difficult
enough to achieve. The French Presidency in the second half of 1989
offered favorable prerequisites to this end. The object must be to
make determined use of them.

Even in view of these highly uncertain prospects of success, the de-
mand for social policy progress, couched in such general or even
blurred terms, is quite considerable: there are no answers to the ques-
tions posed. A contribution therefore needs to be made towards a set-
tlement of these deficits. But more important still: it has to be
brought to everyone’s attention, to begin with, that these questions
have to be answered with methodological accuracy and with all due
modesty, but also with the necessary determination, before new poli-
tical hopes are raised in this field. The public discussion - which can
be described as diffuse at best —requires a powerful impetus from the
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field of policy consulting. The same, incidentally, applies to the Eu-
ropean institutions.

Otherwise there will be the very real threat of economic integration
promoting social erosion in the larger Internal Market. From this
concern emanates the general interest taken in social policy in the
framework of the Community. If employees perceive greater compe-
tition as a threat to their laboriously acquired rights, the large Inter-
nal Market will not be a success. Such a development would then be
bound to impair the credibility and with it the development potential
of the Community. At the end of the German Presidency, Chancellor
Kohl stated in the European Parliament: “This Europe will not have
a human dimension, it will - and I deliberately say this almost pathet-
ically —not be a Europe with a human face unless it has a social di-
mension and unless the individual groups find themselves reflected
in Europe.”? The political challenge is there. We must now rise to the
occasion and meet this challenge. There cannot be any progress in
economic integration if it were achieved at the expense of social pro-
gress. This by no means “creates an artificial contrast between the In-
ternal Market and social policy.”® The old problems from the very
beginnings of the Community that were papered over at the time are
now becoming relevant again and, as a result of fiercer competition,
do indeed emerge in a more poignant form than ever.

5. Constituents of a European social policy

The range of subjects that we choose to define as coming under the
heading of the social dimension will eventually determine the direc-
tion of the approach to be selected. The following six subject areas
deserve to be focused on as priorities for factual investigation and
political decision-making. They seem to be the constituent parts of
any social policy concept based on the creation of the Internal Mar-
ket both in theory and in reality. These elements are, incidentally,
also mutually interdependent.

Societal policy dimension
Even though a European societal policy will not take shape for a
longer time to come failure to discuss societal policy targets would in-

» Helmut Kohl, Speech to the European Parliament on 6 July 1988, in: Amtsblatt der
Europdischen Gemeinschaften, Verhandlungen des Europiischen Parlaments,
No. 2-367,p. 173.

% Karl-Heinz Narjes, Eine Flurbereinigung ist unvermeidbar, Spiegel-Gesprich, in:
Der Spiegel, vol. 43 (1988) issue of 2 January 1988, p. 35.
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admissibly reduce Europe’s social dimension to a somewhat instru-
mental problem. Without a debate on the societal model3!, or perhaps
less ambitiously: on model ideas, the Community will remain on a
technocratic level. An analysis of the trends within the European in-
dustrial societies®? and the answers that can and should be given, is an
absolute must. The Community is based on the market economy
principle. However, its social and societal policy dimension has so
far only been discussed as a side issue.

Having a substantive discussion on the scale of values within the
Community is not an end in itself. If we fail to bring about a mini-
mum of agreement or at least some convergence, social actions will
never progress beyond incoherent and in some cases even contradic-
tory individual elements. With increasing width and depth of the pro-
cess of integration a discussion on the societal policy aspects will be-
come an indispensable priority.

Macro-economic dimension
The removal of internal borders and the growing together of the mar-
ket has both prerequisites and repercussions in social policy terms. A
discussion of the measure of social harmonization needed for rea-
sons of free competition is necessary to define the limitations of this
competition policy argument at the same time. The approach taken
by the Padoa-Schioppa Report according to which “in line with the
principle of subsidiarity a minimal responsibility of the Community
is required in many aspects of social policy” must also be discussed
and possibly revised against this background. The strategy of this re-
port relies on “decentralized (national) action” because “where na-
tional policies turn out to be successful” convergence can be ex-
pected to occur.?

The creation of the Internal Market is bound to have social conse-

3L Cf. in this context above all Heinrich Schneider, Gesellschaftspolitische Dimension
der europdischen Integration, in: Europa-Archiv, vol. 27 (1972), pp. 169 et seq.;
Hans von der Groeben, Européische Integration und sozialer Wandel, in: Kyklos,
1975, pp. 45 et seq.; Norbert Kohlhase, Gesellschaftspolitische Aspekte der Ge-
meinschaft, in: Eine Ordnungspolitik fiir Europa, Festschrift fiir Hans von der
Groeben, edited by Ernst Mestmicker, Hans Méller and Hans-Peter Schwarz,
Baden-Baden 1987, pp. 201 et seq., reprinted in: Norbert Kohlhase, Einheit in der
Vielfalt-Essays zur Européischen Geschichte, Kultur und Gesellschaft, Baden-
Baden 1988, pp. 53 et seq.

32 Cf. most recently Peter Glotz, Ausbruch aus der Wagenburg. Die Zukunft der Ge-
werkschaften, in: Die Neue Gesellschaft, 35th vol. (1988), pp. 1034 et seq.

3 Effizienz, Stabilitdt und Verteilungsgerechtigkeit. Eine Entwicklungsstrategie fiir
das Wirtschaftssystem der Europiischen Gemeinschaft. Bericht einer von der Kom-
mission der EG eingesetzten Studiengruppe unter der Leitung von Tommaso Padoa-
Schioppa, Brussels 1987, p. 54 et seq.
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quences. It is generally felt that the Cecchini Report3* somewhat over-
estimated the job creating factors while at the same time the job kill-
ing component of the process of increased division of labor tended to
be neglected. At any rate, the massive structural change with its
extraordinarily important consequences for the labor market is
hardly taken account of. An economic analysis of the creation of a
European social area and a discussion of its consequences are there-
fore necessary. The fears concerning social dumping associated with
the Internal Market have to be reduced to their core substance.
Appropriate Community initiatives to correct them have to be devel-
oped.

Within this framework a discussion of the policies initiated by the
Community in favor of the economically weak regions in the form of
regional policy and other structural policy instruments seems to be
called for in order to assess their efficiency and possibly investigate
further ways and means of bringing about additional income trans-
fers. The buzz word in this context is “the economic and social cohe-
sion of the Community” (Single European Act, Article 130e et seq.)

Labor market policy implications
For the foreseeable future the labor market policy 51tuat10n in the
Member States will remain a heavy burden. The demographic devel-
opment may bring about a certain amount of relief while the influx of
women into the labor market will tend to increase. A world-wide as
well as European intensification of competition in conjunction with
an expected trend towards an acceleration of technical progress will
have additional lasting repercussions on the situation in the labor
market. The freedom of movement, a fundamental right and an ele-
mentary requirement of the process of integration, will have a greater
effect on the highly qualified professions while it will hardly cause
any change for the traditional groups of migrant workers. Even
though national responsibility of the Member States for labor market
policy may be expected to be maintained in the foreseeable future it
is safe to assume that Community co-responsibility will increasingly
develop beyond merely providing the money for the European Social
Fund and for the efforts in the area of vocational training. What is the
unique contribution that the Community can make in this respect? Is
a “cooperative growth strategy for more employment,” as propagated
by the Commission, a promising proposition?
3 Cf. Paulo Cecchini, Europa '92-Der Vorteil des Binnenmarktes, Baden-Baden 1988.
On this see also Fritz Franzmeyer, Gesamtwirtschaftliche und strukturelle Aspekte,
in: Hearing of the Parliamentary Group of the SPD “Européischer Binnenmarkt—

Europiischer Sozialraum,” edited by Arbeitskreis AuBenpolitik der SPD-Bundes-
tagsfraktion, pp. 37 et seq.
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The introduction of shorter and more flexible working hours must
continue to be discussed and cast into concrete proposals in the Com-
munity framework in order to maintain the social and economic
cohesion and find the most effective ways and means of doing so in
economic and social terms.

Company law dimension

In addition to the intensification of competition, one of the prerequi-
sites to reaping the full benefits from the dynamism associated with
the creation of the Internal Market is an adjustment of the forms of
incorporation and corporate units to the market of 320 million con-
sumers. This is limited on the one hand by the active competition
policy pursued by the Community but does require, on the other
hand, the existence of adequate forms of company law* on the Com-
munity level.

Harmonization has so far failed because of the diverse traditions
and notions concerning the corporate constitution, but especially be-
cause of the divergences relating to employees’ rights of participa-
tion. Consequences that result from such a blocking of this central
question must be discussed and, more especially, it has to be demon-
strated by way of case studies what potential repercussions this may
have regarding the erosion of existing rights of co-determination.
Constructive possibilities of solving the issue of employees’ partici-
pation rights must be shown up.

Possibilities and limitations of social harmonization
It seems to be necessary to discuss which areas will remain, as a mat-
ter of principle, the national responsibility of the Member States for
the foreseeable future and to what extent it seems to be a necessity to
facilitate their later harmonization through information and consul-
tation. As far as the systems of general social security are concerned it
is certainly safe to assume that for the foreseeable future national
Member State responsibility will continue to apply. All the same, the
introduction of general principles should help to promote later,
inevitable convergence and avoid renewed warping of the system.
Vocational training and the harmonization of working conditions,
especially occupational health protection, are areas in which Com-
munity cooperation has proved to be successful. What can be intensi-
fied and extended respectively in this field? But another question
also is: in which other fields can a practical exchange of experience
be initiated or intensified? What impetus emanates from the Single

35 Cf. the contribution by Wolfgang Déubler in this volume.
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European Act in this regard? How can a common platform of em-
ployees’ social rights be defined?

Based on the pertinent Commission papers a medium-term action
program should be developed. Its time horizon should certainly be
beyond the year 1992 because its point of reference is not exclusively
the creation of the Internal Market.

Social dialog

The requirement of maintaining a social dialog has acquired Treaty
status in the Community as a result of the introduction of the Single
European Act. Quite rightly, the Commission attaches great impor-
tance to it. And yet, it must be stated that this dialog has not pro-
gressed beyond non-committal joint statements because of the cur-
rent balance of power between the two sides of industry and their Eu-
ropean organization structures (especially that of the employers).
The point needs to be made at this juncture that it was possible to set
this dialog in motion pragmatically and flexibly on a sectoral level®
in the sixties. In the seventies, the concerted action had lacked the
stamina to snatch success from the jaws of established habits and
old-fashioned ways.”’

What are the procedural, substantive and political prerequisites in
order to render this dialog effective? Are the structures of the two
sides of industry sufficient to be able to guarantee this? Do the minis-
ters of labor and social affairs have the competences to make the ef-
fectiveness of this dialog possible? Is it conceivable that elements of
the collective bargaining agreement become the subject of the social
dialog?

Also on the basis of the approaches dlscussed these six fields of
investigation seem to be the constituent parts of a social policy in the
Community. They are sophisticated even though they are by no
means as all-encompassing as to cover every conceivable European
social policy initiative. Their references to the Internal Market are
evident. However, their basic thrust goes well beyond it.

Such an overall strategy can of course also be broken down into
different phases. The key words quoted can be made to cover differ-
ent substances and, building on success in small steps, can add up to
larger stages.

36 Der soziale Dialog in Europa auf sektoraler Ebene, in: Soziales Europa, ed. by the
EC Commission, No. 2/85, pp. 9 et seq.

3 Cf. Eberhard Rhein, Europédische konzertierte Aktion, in: Europa-Archiv, vol. 31
(1976), pp. 497 et seq and Beate Kohler-Koch and Hans-Wolfgang Platzer, Tripartis-
mus-Bedingungen und Perspektiven des sozialen Dialogs, in: Integration, 9th vol.
(1986), p. 166.
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6. The 1992 perspective

The need for action with which the Community will be faced until
1992 demands that major efforts be made: the Internal Market, tax
harmonization and progress in terms of monetary policy are undoubt-
edly the central issues. Yet, in contrast to these three subjects the
issue of European social union has not even been prepared properly
in terms of the underlying questions. Answers do not exist anyway.
Aporia, that is to say profound helplessness in view of what is factu-
ally required and at the same time politically desirable but seems to
be in contradiction to what is feasible today, is the inevitable reac-
tion. Therefore, defeatism is undoubtedly spreading - a type of defea-
tism that might discredit European integration as a whole. It remains
to be hoped that the politicians and industrial leaders who are still
hesitant on the way towards social union will accept this line of argu-
ment because they truly recognize it to be correct. Only then will the
efforts that need to be made by all parties concerned lead to substan-
tial progress. In addition, people must increasingly recognize that
with the advent of the Internal Market, national sovereignty to effect
major reforms will diminish. Thus, the objective must be to construc-
tively sacrifice these declining latitudes for action to the Community
for them to generate positive effects on this level. Since the rate of
change triggered by the Internal Market will clearly accelerate in all
areas, the Community must rise to this challenge. The path to a White
Paper on “Social Union” and thus to a renunciation of a national
veto is a long and arduous one. Jacques Delors is right: we are all
faced “by a phantastic challenge”*. The political efforts to be made
must of necessity live up to this challenge.

38 Jacques Delors, Fiir ¢in soziales Europa, in: Bundesarbeitsblatt, 11/1988, p. 5.
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Section 1: Social policy in the EC—a status report

I. The Social Dimension of the Internal Market
1. The White Paper on the Internal Market

Social policy got off to a bad start in the framework of the “Internal
Market Project.” The EC Commission excluded it a priori in its
White Paper!, leaving it to future deliberations.2 This meant more
than just a delay: In its subsequent activities, the Community has
been concentrating on the proposals made in the White Paper; the
completion of the Internal Market is linked to the measures and the
schedule specified therein. This is also underlined in the Final Act of
the Single European Act, which in the statement by the Heads of
Government on Art. 8a of the EEC Treaty specifies®:

“The Conference wishes by means of the provisions in Article 8 A
to express its firm political will to take before 1 January 1993 the deci-
sions necessary to complete the Internal Market defined in those pro-
visions, and more particularly the decisions necessary to implement
the Commission’s programme described in the White Paper on the
Internal Market.”

Hardly any other Commission document has ever been upgraded
in a similar way.

! Completing the Internal Market. White Paper from the Commission to the European
Council, COM (85) 310 fin., published in the “Document” series of the Commission
of the European Communities. Short outline in EC Bulletin 6/1985, pp. 19 et seq.

2 'White Paper, clause 20. .

* Printed inter aliain Grabitz, Kommentar zum EWG-Vertrag, p. 75.
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2. Council decisions

There was also no fully differentiated concept that might have com-
pensated for the decoupling of the social domain from the momen-
tum of Internal Market developments. Although the Council of Min-
isters made a clear statement in 1984 saying that social policy was as
important as economic, monetary and industrial policies*, there was
a lack of concrete suggestions for practical implementation.’

Up until today, there have been some shifts in emphasis, but there
has been no fundamental change. It was at the meeting of the Euro-
pean Council of Heads of State and Government in Hanover (June
1988) that “social aspects” were included in the meeting’s official
“Conclusions” for the first time.

The statements made in this context suggest that the Heads of Gov-
ernment no longer look upon social progress as an automatic sequel
to an opening of the markets; instead, they feel that separate mea-
sures are required in order to improve working conditions, increase
the standard of living and augment industrial safety.’

During the second half of 1988, the Greek Council Presidency con-
tinued to support this decision which had been taken during the Ger-
man Presidency. In his programmatic speech, Mr. Papoulias, the
Greek Foreign Minister, declared the “single social area” would be a

4 Cf. the decision by the Council of Ministers of Labor and Social Affairs dated 22
June 1984 (Off. Gaz. of 3/4 July 1984, No. C 175/1), which says: “The Community
will only be able to cement its economic cohesion vis-a-vis international competitors
if it, at the same time, consolidates its cohesion in the social field. Social policy must,
hence, be promoted at Community level as much as economic, monetary and indus-
trial policies.”

5 Cf. Hinterscheid, in: Forschungsgruppe Europa (Ed.), Binnenmarkt '92: Perspek-
tiven aus deutscher Sicht, p. 45.

6 Printed in EA 1988, p. D 443, more specifically: pp. D 444/445. Inter alia, the follow-
ing statements are made in this context: “The European Council emphasizes the im-
portance of the social aspects of progress on the way towards implementing the ob-
jectives for 1992, It states that by removing growth obstacles the large single market
offers the best prospects for promoting employment and increasing the general pros-
perity of the Community to the benefit of all its citizens. The European Council feels
that the Internal Market should be designed in such a way as to benefit the entire
population of the Community. For this purpose, it is necessary not only to improve
the working conditions and the standard of living for workers but also to improve
occupational hygiene and industrial safety. It emphasizes that the measures to be
adopted will not reduce the level of protection already achieved in Member States. It
welcomes the initiatives which have already been taken on the basis of Treaty provi-
sions, in particular Art. 118a, and calls upon the Commission and the Council to con-
tinue to advance on this road...” :

The importance of the Hanover Summit in this context is also underlined by Hirsch,

RMC 1988, p.371.

~
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major focus of the efforts to be made. A “bundle of measures” would
be adopted, not only in order to involve the workers and the indus-
trial partners in the process of the completion of the Internal Market,
but also to allow them to benefit from the advantages arising from the
single market. This was part of the more comprehensive efforts de-
signed to strengthen the cohesion of the Community.® At the Rhodes
Summit on December 2 and 3, 1988, a section on the “Social Dimen-
sion” was included in the final document under the heading of “The
Implementation of the Single Act: A Status Report.”

In this section, the Heads of State and Government emphatically
express their wish that the industrial partners be involved in the com-
pletion of the “big market” by means of a constructive dialog. Refer-
ence is also made to the study, currently in progress, on the Member
States’ labor and social law provisions. Furthermore, the European
Council expresses its expectation that the Commission will submit
appropriate proposals on the “application of social rights.” In addi-
tion, the Council advocates “better utilization of existing human re-
sources,” placing particular emphasis on the crucial role which will
be played by the reform of the educational systems including further
vocational education. Finally, the Council of Ministers is requested
to examine corresponding proposals “so that it will be possible in
1989 to take the major decisions intended to point the way for the so-
cial policies to be adopted by the Member States in connection with
the ‘big market’.”

During the first half of 1989, the Spanish Presidency intended to
pursue the same course. According to press reports, Mr. Ordofiez, the
Spanish Foreign Minister, emphasized in a speech delivered to the
European Parliament that he wanted to concentrate, among other

8 Printed in EA 1988, p. D 450.

® Printed in EA 1989, pp. D 2 et seq. It says there inter alia: “The European Council
feels that progress in implementing the Single European Act for the completion of
the Internal Market must go hand in hand with corresponding progress in imple-
menting social policy provisions (in particular Art. 1182 and 118b) and the provi-
sions on strengthening the economic and social cohesion. ...The completion of the
Internal Market must not be seen as an end in itself; instead it is aimed at a more
comprehensive objective, i.e. to achieve greatest possible prosperity for all, in keep-
ing with the tradition of social progress which is characteristic of European history.
This tradition of social progress must guarantee that all citizens, irrespective of their
occupations, will actually benefit from the immediate advantages expected from the
Internal Market as a factor of economic growth and an effective means to combat
unemployment . . . The European Council welcomes the progress achieved with re-
gard to the Framework Directive on occupational hygiene and industrial safety and
calls upon the Council to see to it that the introduction of this important part of the
Community’s social action will be quickly completed.”
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things, on the Europe of the citizens and the European social area.'

At its Madrid meeting in June 1989, however, the European Coun-
cil was not in a position to take any immediate decision on that mat-
ter and postponed it until the end of the year.

Against the background of this position, it is fair to say that social
policy has made some progress as compared to 1985. Specific mea-
sures, however, such as the adoption of directives in the field of in-
dustrlal health protection, are still the exception to the rule, while the
measures outlined in the White Paper have already been imple-
mented to a considerable extent.!! All the same, the declarations of
Hanover have made it clear that social policy is an integral part of the
Internal Market concept. It may still be lagging behind — but it looks
as if it is already part of the convoy.

3. Other community institutions

Some of the Community institutions with less decision-making
power than the Council have much more clear-cut ideas about how to
achieve full freedom of movement and about the social policy adjust-
ments needed in the market mechanism. In this context, it is striking
that the less decision-making powers an institution has, the stronger
its social policy commitment is reflected in its declarations and
drafts.!2

The EC Commission has kept a low profile so far. Although the
“Marin Paper” of 14 September 1988'* emphasized in its preface that
the social dimension of the Internal Market was a “fundamental
component” of this project, it developed only relatively few specific
proposals designed to put this value judgement into practice. In addi-
tion to mentioning measures aimed at promoting general and voca-
tional education (clause 76) and directives on industrial safety and
hygiene (clause 77), there is a list of “potential” proposals, which in-

10 Handelsblatt, dated 18 January 1989, p. 9.

1 An instructive overview is offered by “Handelsblatt,” dated 19 January 1989, p. 8.
However, although the quantitative assessment may be positive, one should not for-
get that there are a number of politically particularly difficult projects which have
not yet been tackled seriously, e.g. tax harmonization or the European public limited
company.

12 Such observations can also be made, by the way, in other international organizations
such as the United Nations whose General Assembly decisions on disarmament go
very far because they do not imply any specific legal obligations. Cf. Ddubler, WSI-
Mitt. 1987, pp. 186, 196 et seq. for examples in the field of international labor law.

13 Commission of the European Communities, Die soziale Dimension des Binnen-
marktes, Working Document of the Commission, SEC (88) 1148 final.
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clude, among other things, the right to be given a written contract of
employment, minimum requirements for non-typical employment
conditions and the duty to consult and inform workers in the event of
major changes in the plant or enterprise in which they are employed
(clause 78). The rules dealing with equal rights for men and women at
the place of work could also be revised. Clause 97 contains a refer-
ence to building a social platform in order to demonstrate “that the
social dimension of the Internal Market is as important as its eco-
nomic dimension.” In an interview with the “Gewerkschaftliche Mo-
natshefte,” a monthly labor union publication, the Commission’s
President Mr. Delors made a very clear statement!:

“I consider it to-be my task to ensure a fair balance between eco-
nomic and social matters. It is not my job to fight for a strong econ-
omy on social ruins.”

Under the chairmanship of Mr. Degimbe, an interdirectoral group
of EC civil servants examined the “social dimension of the Internal
Market,” analyzing very thoroughly conceivable risks'*; however, the
views developed by this group cannot be ascribed to the Commission
as such.

On the other hand, the Economic and Social Committee expressed
a relatively precise opinion on that matter as early as on 19 Novem-
ber 1987.'¢ The following programmatic statement is found in clause
1.1: “Since economic and social policies... mutually complement
each other, the Committee feels that the objectives of the Internal
Market can be attained only if —in parallel to the measures adopted
in the fields of industry, trade, finance and taxation - corresponding
measures are implemented in the social field in order to preserve and
improve current balances.”

The Committee went on to argue that it was highly important for
the completion of the single market, therefore, to introduce Commu-
nity rules “which guarantee the fundamental social rights, i.e. rights
which must not be infringed upon - neither for reasons of competi-
tive pressure nor for the sake of achieving competitiveness” (clause
1.6). A framework directive was to establish the inalienable nature of
these fundamental social rights. This was followed by a list of desid-
erata including, among other things, that all workers should be

4 GMH 1988, p. 28; see also the interview in: Mitb. 1988, pp. 612 et seq.

15 Interim Report by the Interdirectoral Working Group, Die soziale Dimension des
Binnenmarktes, Soziales Europa, special issue, Luxembourg (Office for Official
Publications) 1988. : ’

16 Off. Gaz., 31 December 1987, p. C 356/31.
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covered by social security, that they should be informed and con-
sulted, and that the most underprivileged groups outside the labor
market should be supported (clause 2).

4. The German Federal Ministry of Economics

With regard to discussions in West Germany, there is a paper, drafted
jointly by the Federal Ministry of Economics and the Federal Minis-
try of Labor and Social Affairs, which is intended to serve as a basis
and a point of reference for further discussions.!” Clause II of this pa-
per emphasizes that the social dimension is “an integral part of the
completion of the Internal Market”; however, it states that the shap-
ing of the social area should not be reduced to the harmonization of
social and labor law provisions, and to problems of redistribution.
Instead, priority should be given to enabling the weaker Member
States to develop their full economic potential. Unless a “modera-
tion” was applied when harmonizing the social systems, problems
would arise which would be hard to solve.

5. The current situation

If one attempts to summarize the current state of affairs, one realizes
that, as statements become more abstract, there is an increasing level
of agreement. Nobody would seriously suggest today that a Euro-
pean social policy is superfluous, and that the market’s own mecha-
nisms will put things right, bringing advantages for each citizen of the
Community. What is remarkable, however, is that—unlike contro-
versies about domestic policy issues—hardly anyone has ever ex-
pressed a clear-cut rejection: it is more in keeping with diplomatic
customs simply to omit things that are not wanted - or, at least, not
yet—in the wordings of decisions and resolutions. It would be some-
what superficial, therefore, if one were to interpret specific proposals
on the implementation of the “social area” merely as extensions of
the thesis of the social policy being equally important: there must be
important political or economic reasons to seriously tackle the uphill
struggle from the abstract to the concrete. This means that it would be
an illusion to believe that this could be achieved in a single giant step.

7 Der Bundesminister fiir Wirtschaft, Soziale Dimension der‘Europﬁischen Gemein-
schaft, Study Series No. 60, no year quoted (end of 1988).
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Instead, one must first of all define relatively general objectives that
will be relevant for the future behavior of the Community and its
Member States. What is currently being considered seriously is not a
European Labor Code, but guidelines for future conduct. The obser-
vations made above suggest that it may be helpful to take a closer
look at the views developed so far at EC level with regard to “social
rights.” Could this offer some useful prospects for the EC’s legal
policy?

IL. Guaranteeing social rights: a cornerstone of social policy
1. The social platform thesis

Outside the Community organs and governments, the key word that
characterized the discussion on the “social dimension” —not only in
West Germany but also in other countries — was the threat of “social
dumping.”® The lower wage costs prevailing in certain Member
States!® are considered to be the reason why market shares might be
lost—in particular in labor-intensive technologies — or why compan-
ies might decide to settle in these “cheap-labor countries.” On the
other hand, it has been suggested that there may be a risk “that the
Internal Market will turn out to be disadvantageous, particularly for
those regions which are less developed or characterized by industrial
decline.” We will deal with the question as to whether or not these
fears are justified at a later point.?’ However, what is important to
know is that the notion of indispensable minimum rights — of a “so-
cial platform” —was developed in the following context: if all the
workers in the Community are entitled to the same minimum annual
leave, and if they enjoy the same protection against wrongful dismis-
sal, labor cost competition will soon come up against its limits.

At the official Community level, the “social platform” was first in-
troduced into the discussion during the Belgian Presidency in 1987.
The wording used in the declaration of the Rhodes Summit is some-

18 Cf, inter alia Didubler, GMH 1988, pp. 459 et seq.; Hirsch, RMC 1988, p. 371; In-
terim Report by the Interdirectoral Working Group, p. 66. For Spain, see inter alia
the statements made by the UGT chairman Redondo at the Friedrich-Ebert-Founda-
tion’s conference: El Espacio Social Europeo, 40e Encuentro empresarios, sindical-
istos y laboralistos, on 18 November 1988 in Madrid (Report to be published soon).

9 See comparative data by O. Vogel, in: EG-Binnenmarkt 92. Chancen und Risiken
fiir Betriebe, pp. 25 et seq.

20 Cf. Sect. 2 below.
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what sibylline?': “With regard to the application of social rights, the
European Council expects the Commission, guided by the Social
Charter of the Council of Europe, to submit proposals which it
deems adequate.”

2. The opinion of the Economic and Social Committee
requested by the Commission

In the “Marin Paper,” the Commission suggested that it might be a
viable proposal to include the principles and major features of a so-
cial platform in a “Community Charter of Social Rights.”? In its let-
ter of 9 November 1988, however, the Economic and Social Commit-
tee was asked to give thorough consideration to the possible contents
of an “EC Charter of Fundamental Social Rights.”? The Opinion
was expected to give “a clear signal for the future of the Community
and for the fundamental values it intends to foster.”?* This decla-
ration, which was drafted by an ECOSOC sub-committee, contains
the most concrete statements made in this area so far. Clause I11.1 of-
fers a comprehensive catalog of social rights, based in particular on
numerous international conventions of the ILO, the UN and the
Council of Europe. This catalog includes the right of social protec-
tion for all population groups as well as the right of equal opportu-
nity and the elimination of any form of discrimination; it encom-
passes the freedom of association as well as the right to education
and the right to protect the working environment. In one particular
section, which is devoted to the “employment and working condi-
tions”, reference is made, inter alia, to the right to participate in the
definition of working conditions, the right to freely negotiated re-
muneration, the right of part-time and temporary workers to enjoy
“corresponding” protection, and the right to a weekly rest period.
However, these rights were not defined in the form of articles or para-
graphs, and there is no intention to do so. This Opinion by the Eco-
nomic and Social Committee was adopted on 22 February 1989.

Y EA 1989, p.D 3.

2. 13, clause 104,

2 Communication in ECOSOC, Sub-Committee “EC Charter of Fundamental Social
Rights,” revised draft of an Opinion, 25 January 1989, CES 1405/88 rev., p. 1.

24 See n. 23.

% Opinion by the Economic and Social Committee on “The Fundamental Social
Rights of the European Communities” of 22 February 1989, CES 270/89 (F).

- 49 -



3. The draft of the European Parliament

Irrespective of these specific social policy activities, the European
Parliament adopted a “Declaration of Fundamental Rights and Free-
doms” on 12 April 1989, which comprised not only traditional funda-
mental “classical” rights, but also fundamental social rights.?>® This
declaration went beyond the ECOSOC Opinion insofar as the rights
were worded in the form of concrete articles; on the other hand, how-
ever, the object of “social matters” was defined more narrowly and
the notions involved did not go as far. Specific mention should be
made, however, of the declared belief in the inviolability of human
dignity (Art.1), the differentiated approach to the principle of equal-
ity, prohibiting discrimination in particular for reasons of national
origin or sex (Art.3), and the freedom of movement granted to all citi-
zens of the Community under Art. 8, para. 1. Fundamental social
rights in a narrower sense are dealt with in Art. 12, which does not
guarantee a right to work, but does recognize the right to appropriate
vocational training for everyone in accordance with their abilities,
and the right to choose freely an occupation and a place of work,
without being discriminated against for arbitrary reasons. While Art.
13 contains minimum requirements for “just working conditions,”
Art. 14 guarantees a system of collective bargaining and the “right to
take collective action, including the right to strike.” In addition,
workers shall also be granted the right to be informed and consulted
on the economic and financial situation of their undertaking (Art. 14,
para. 3). While the right to health protection and social security (Art.
15) and the right to education (Art. 16) are part of the traditional set
of fundamental social rights, Arts. 18 and 24 go above and beyond
this: the former guarantees the right of access to information, and the
latter refers to environment and consumer protection.

This declaration of the European Parliament is binding for the Par-
liament itself, but not for the Community’s other institutions or for
the Member States.?®

4, The proposal from the Commission to the Council

Because of ECOSOC’s Opinion, the Commission presented its “pre-
liminary draft of a Social Charter” to the press on 17 May 1989.%°¢ The

2 BuGRZ 1989, pp. 204 et seq.

b Cf. Beutler, EuGRZ 1989, pp. 185 et seq.

e Handelsblatt, 18 May 1989, p. 1. For an overview of the Commission’s views, see
Lorcher, AiB 1989, pp. 237 et seq.
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Charter, it explained, was to be adopted by the European Council as
a “legally binding” declaration and complemented by an action pro-
gram to be submitted by June 1990. ‘

According to currently available information, the draft covers
many, though not all, of the areas addressed by ECOSOC. It is envis-
aged to include, for instance, a guarantee of the freedom of move-
ment, which will also involve a ban on any discrimination for reasons
of national origin, and the right to be paid the remuneration which is
customary at the place of work. The right to choose freely an occupa-
tion is to be complemented by the right to just pay and the right to
free-of-charge job placement. Progressive improvement in working
conditions is considered to be necessary in particular for non-typical
employment conditions. The Charter is to guarantee the freedom of
association, a collective bargaining system and the right to strike;
workers - particularly those employed by multinational corpora-
tions —are to be granted information, consultation and participation
rights. Special provisions will address problem groups, i. e. “adoles-
cents,” “elderly workers” and “handicapped persons”; consumer
protection will also be included.

5. Opinions expressed by labor unions and employers

The labor unions by and large welcome these efforts. As a follow-up
to, and a specification of, its European Social Program of 11 and 12
February 1988%, the executive committee of the ETUC adopted an
Opinion in December 1988 in which it emphatically supported the es-
tablishment of an EC Charter of Fundamental Social Rights.?

¥ Gestaltung des Europiischen Sozialraumes im Binnenmarkt, Européisches Sozial-
programm des Europdischen Gewerkschaftsbundes vom 11. und 12. Februar 1988,
printed, inter alia, in: Breit (Ed.), Europdischer Binnenmarkt: Wirtschafts- oder
Sozialraum?, pp. 135 et seq., and as an insert in the magazine “Mitbestimmung”, is-
sue No. 11/1988.

?7 This is explained as follows in clause 2.2.1.: “Considering the challenges, risks and
opportunities involved in the Internal Market, it is obvious that current interna-
tional social norms are not sufficient and that the Community must live up to its re-
sponsibility by adopting a Community-wide legal basis which will make it possible
in all European countries to achieve a convergent, step-by-step development
towards reaching the best possible social standard, consolidating industrial democ-
racy, granting workers participation rights in all decisions affecting them, and estab-
lishing a legal framework for social security; and which will make it possible to
avoid unfair competition in the large Internal Market, competition which would be
based on losses of social rights and achievements gained in the past.” European
Trade Union Confederation, EC Charter of Fundamental Social Rights, final ver-
sion of 16 December 1988, typewritten and photocopied.
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Although there is no reference to a specific catalog of rights in this
Opinion, clause 2.2.2. of the paper does give some indications to that
effect. It reads: “With regard to the freedom of movement for persons
and goods, and with regard to industrial democracy, the creation of a
common area for negotiations, and social cohesion, the Community
must recognize specific rights in its social platform in connection
with the completion of the Internal Market. These independent Euro-
pean social laws must encompass the recognition of classical funda-
mental rights such as the freedom of association and the right to
strike including solidarity strikes, equal treatment, protection against
wrongful dismissal, etc., as well as completely new types of norms
such as the right of self-determination with regard to information,
and the right to influence the introduction and application of new
technologies. In addition, the right to receive basic education as well
as initial and further vocational training, and parental leave, must
also be recognized. Furthermore, steps must be taken to ensure that
the completion of the Internal Market will not lead to a deterioration
of national social legislation.”

The employers are not fundamentally opposed to such ideas. The
majority of their representatives in ECOSOC supported the latter’s
Opinion; only the representatives of British and Spanish employers
voted against the adoption of this Opinion.? Employers can be ex-
pected to support these rights in particular in those countries where
this will not spell any additional costs for companies.

A detailed review of current drafts and proposals would be incom-
plete if it ignored earlier efforts aimed at comparable objectives. In
this context, it should be remembered that there are two areas of dis-
cussion which converge in the “Charter of Social Rights”: on the one
hand, traditional labor and social policy, as reflected, for instance,
in proposals to define non-typical employment conditions, or to
broaden the scope of social security in order to cover all persons in
dependent employment; on the other hand, what is also at stake is
fundamental rights: “the right to receive education” or “the right to
work” are concepts which have more of a constitutional connotation.
Up to now, the EC has pursued a two-pronged approach: in the field
of social policy, it is mainly its 1974 action program that comes to
mind, while the preservation of fundamental social rights has been a
key issue in the discussion on the constitution of the European
Union, but also in the context of the commitment of the Commu-
nity’s institutions to fundamental rights (cf. IV below).

28 The remainder of the 22 votes against the ECOSOC’s Opinion of 22February 1989
came from the French union CGT and from the representatives of the Third Group
(consumers, farmers, craftsmen).
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I11. The Social Action Program of 1974

With its decision on a Social Action Program, dated 21 January 1974,
the Council took a far-reaching social policy initiative.” It was based
on the assumption that “vigorous action” in the field of social policy
was as important as the completion of the economic and monetary
union. Furthermore, it assumed, social policy was not to be seen in
isolation; instead, the other Community policies should also be
geared towards social policy objectives; and conversely, social policy
would have to take into account what happened in the other policy
areas. The following “major objectives” were specified®®: “to achieve
full employment and better employment at Community, national and
regional level as major prerequisites to an effective social policy; to
improve living and working conditions, and thus to harmonize the
latter in the course of progress; to grant industrial partners an
increasing say in the Community’s economic and social policy deci-
sions, and to grant workers an increasing say in the life of the enter-
prises and plants in which they are employed.”

The program comprises three sections. The first of its objectives is
to achieve “full employment and better employment”; in this con-
text, the program demands that the employment policies of the Mem-
ber States be coordinated, that a common policy be pursued in the
field of vocational education, that men and women should have
equal access to employment, and that an action program be estab-
lished to aid migrant workers and their family members.?! The second
major objective is “to improve living and working conditions in order
to facilitate their harmonization in the course of progress.” This will
require a step-by-step expansion, in particular of the social security
systems, to include groups of persons which, up to now, have not
been covered at all, or only insufficiently. In addition, there is also
reference to preserving the workers’ rights and privileges during
“mergers, concentrations and rationalization measures.” Further-
more, an action program shall be established, designed to create
more humane working and living conditions for workers. More spe-
cifically, this program provides for “improving industrial safety and
health protection; step by step eliminating physical and psychologi-
cal stress factors at the place of work, in particular by improving en-
vironmental conditions and by searching for ways to introduce a
greater diversity of work; reforming the organization of work so as to
offer workers greater opportunities, in particular to work more inde-

» Off. Gaz. C 13/1, 12 February 1974.
% Off. Gaz. C 13/2, 12 February 1974.
31 Off. Gaz. C 13/2, 12 February 1974.
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pendently, to take over responsibility and to upgrade their skills.”

Finally, the third major objective is “to grant industrial partners an
increasing say in the Community’s economic and social policy deci-
sions, and to grant workers an increasing say in the life of the enter-
prises and plants in which they are employed.” This will require, inter
alia, supporting the labor unions in establishing training institutions
and information centres for European issues; “step by step promot-
ing the participation of workers or their representatives in the life of
Community-based enterprises and plants”; facilitating the conclu-
sion of Europe-wide collective agreements in suitable areas; and in-
volving the industrial partners to a greater extent in the Community’s
economic and social policy decisions.??

This program was to be implemented by 1976 its text finishes with
a list of priorities, which also includes fostering the participation of
workers and a greater involvement of the industrial partners at Com-
munity level.»

From a purely formal perspective, the Social Action Program bears
a certain resemblance to the “Internal Market White Paper”; if some
people emphasize that the latter lacks a “social counterpart”?, this is
only correct if one draws a line through Community policies in 1985
and practically considers those projects that did not materialize until
that time to be part of the Community’s legal history. Such an atti-
tude may by all means be regarded as being realistic; even under
these circumstances, however, the action program may still provide
some food for thought for the current discussion.

IV. Fundamental social rights in the EC?

For about 25 years, the European Parliament has repeatedly tried to

turn the EC into a “Community of fundamental rights.” The first

attempt to this effect was made in a resolution of May 1963%, in

which the Member States were called upon to ratify, as comprehen-

sively as possible, the “European Social Charter of the Council of

Europe.” Ten years later, this demand was reiterated and expanded

to include major conventions of the International Labor Organiza-

tion*; the resolution went on to say that the Community’s institu-

32 Off. Gaz. C 13/3, 12 February 1974.

3 Off. Gaz. C 13/4, 12 February 1974. Lyon-Caen/Lyon-Caen p. 211 (No 197) refer to
the Social Action Program as “une véritable charte de politique sociale.”

34 ETUC, EC Charter, see n, 27, clause 1.6.

3 Off. Gaz., 4 June 1963, p. 1577.

36 Text im BGBI (German Federal Law Gazette) 1964, IT, p. 1261.
37 Resolution of 4 April 1973, Off. Gaz. C, 30 April 1973,
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tions were obliged to defend the fundamental rights that were recog-
nized in its Member States.*® In connection with the plans to establish
a European Union, the European Parliament decided on 10 July
1975% that a civil rights charter of the “European Community”
should be drawn up “in order to convey tothe citizens of the Commu-
nity the feeling that they share a common destiny.” In two subse-
quent resolutions adopted in 1976, the European Parliament empha-
sized the commitment of the Community’s institutions to those prin-
ciples on which the fundamental rights in the Member States were
based.” The Parliament’s efforts reached their preliminary peak in a
declaration adopted jointly with the Commission and the Council on
5 April 19774

During the following period, the Parliament’s efforts were mainly
geared towards the accession of the EC to the European Human
Rights Convention*?—an intention shared by the Commission®
which, however, has not materialized so far because of legalistic and
political difficulties.*

Another attempt at establishing a catalog of fundamental rights
was made during the drafting of the constitution for a European
Union in 1983-84. However, the plenary could not make up its mind
to design a fundamental rights catalog of its own; a corresponding
proposal for a resolution submitted by Mssrs. Luster, Pfennig and
other members of the EPP was rejected.* Nevertheless, the funda-
mental rights provision contained in the proposal of 14 February
1984% is worth mentioning in this context. Art. 4 of the future Euro-
pean constitution was intended to read:

“(1) The Union protects the dignity of the individual and grants to
each person under its jurisdiction the fundamental rights and free-

3% Seen.37.

¥ Off. Gaz. C 179/28, 6 August 1975.

4 Resolution of 15 June 1976 (Off. Gaz. C 159/13, 12 July 1976); resolution of 12 Oc-

tober 1976 (Off. Gaz. C 259/17, 4 November 1976).

Off. Gaz. C 103/1, 27 April 1977. The key statements are: “The European Parlia-

ment, the Council and the Commission underline the preeminent importance which

they attach to the respect of fundamental rights, in particular those specified in the

constitutions of Member States and the European Convention for the Protection of

Human Rights and Fundamental Freedoms. They are observing these rights while

they exercise their powers and pursue the objectives of the European Communities,

and they will continue to do so in the future.”

4 Resolution of 27 April 1979 (Off. Gaz. C 127/69, 21 May 1979); and resolution of 29
October 1982 (Off. Gaz. C 304/253,30 November 1982).

4 See Ehlermann/Notl, in: Gedichtnisschrift Sasse, pp. 685 et seq.

4 A plausible explanation of the reasons opposing an accession is given by Capotorti,
in: Gedichtnisschrift Sasse, pp. 703 et seq.

4 Communicat. by Rengeling-Jakobs, DVBI 1984, p. 775.

46 Off., Gaz. 77/33 et seq., 19 March 1984.

4

- 55 —



doms which are derived in particular from the common principles of
the constitutions of its Member States and of the European Conven-
tion for the Protection of Human Rights and Fundamental Free-
doms.

(2) The Union undertakes to preserve and develop -within the
limits of its jurisdiction - the economic, social and cultural rights aris-
ing from the constitutions of its Member States and from the Euro-
pean Social Charter.

(3) Within a period of 5 years, the Union shall decide on its acces-
sion to the international conventions mentioned above, as well as to
United Nations’ agreements on civil and political rights, and on
economic, social and cultural rights. Within the same period of time,
the Union shall adopt its own declaration of fundamental rights in
accordance with the amendment procedure specified under Art. 84 of
this Treaty.

(4) In the event of major and consistent violations of democratic
principles or fundamental rights by one of the Member States, sanc-
tions may be imposed in accordance with Art. 44 of this Treaty.”

The fact that, instead of dealing with the draft constitution, the
Community adopted the Single European Act and tackled the “Inter-
nal Market Growth Project”, meant a setback for the discussion on
fundamental rights. After a longer period of preparation, Mr. De
Gucht, a member of the so-called Institutional Committee, submitted
the “White Paper on the Contribution of the European Community
towards the Promotion and Preservation of the European Citizens’
Fundamental Rights and Freedoms”*, which was largely limited to
recording the status quo of fundamental rights applying in the Com-
munity. Mr. Luster, as well as other members of the EPP group, once
again submitted their proposal for a catalog of fundamental rights in
September 1988.% In the social arena, it contained references not only
to a property guarantee and to the right of inheritance, which had
practically literally been taken from the “Grundgesetz” (the Basic
Law), but in Art. 7 it also specified “collective workers rights,” in-
cluding the right of association, autonomy in collective bargaining,
as well as the workers’ right to strike and the employers’ right to lock
workers out. In para. 1, Art. 12 (which is entitled “Social Rights”)
guarantees every citizen of the Union the right “to receive school edu-

47 This is the term used in: Interim Report by the Interdirectoral Working Group,
p-37.

48 PE 115.274/final. The Institutional Committee approved of the “White Paper” by
consensus at its meeting on 14 March 1988.

4 EP Session Documents 1988-89, Document B 2-330/88/Annex (PE 123.680/An-
nex).
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cation on a socially secure basis.” Para. 2 takes into account the Com-
munity’s particularities insofar as it grants all citizens of the Union
the right to be integrated into the working life in their country of resi-
dence, irrespective of their national origin. For this purpose, the di-
plomas recognized in any one of the Union States (i.e. Member
States) shall be sufficient for all Union States. Under Sec. 3, finally,
every citizen of the Union shall be granted the right to settle in any of
the Member States for the purpose of pursuing an independent eco-
nomic activity. Compared with the ECOSOC catalog®, for instance,
the authors are much more cautious in their demands.

In its declaration of 12 April 1989°%, the European Parliament in-
troduced new elements, going far beyond these earlier considera-
tions.

V. Other issues

The overview presented above might suggest that, in a nutshell, Euro-
pean social and fundamental rights policies can be described as
“much ado about nothing.” Obviously, there is a wide discrepancy
between the number of ideas put forward and the volume of paper
printed, on the one hand, and the visible results to date.

Such an assessment is by all means justified for the period up to
1985. At that time, the Community was stagnating not only in the
field of social policy’'; developments in the Community’s core area,
the free movement of goods, also tended to regress. In retrospect,
there was flood-like growth of “non-tariff trade barriers”*?; as early
as in 1978, it was observed that developments were clearly diverging
in the various Member States.”

This situation cannot continue on linearly into the future. The “In-
ternal Market Growth Project™? has already started changing the
rules of the game considerably. The European unification process

0 See n. 25.

30 EuGRZ 1989, p. 204.

51 There had been no major innovations since 1980, except for the ruling of the Court
of Justice of the European Communities on the equality of men and women as far as
work is concerned; cf. Hepple, The Industrial Law Journal, 2/1987, pp. 77 et seq.;
Salisch, Mitb. 1988, p. 679.

52 Braun, in: Spith/Driger (Ed.), p. 139; and Holeschovsky/Janning/Stoll/Weiden-
feld (Ed.), in: Forschungsgruppe Europa, Européische Defizite, Europdische Per-
spektiven, p. 57.

53 Lahnstein, EA 1978, p. 263.

53 This is the term used in: Interim Report by the Interdirectoral Working Group,

p- 37.
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has gained new momentum, reflected not only in the discussions go-
ing on everywhere in the Community, but also in tangible legislative
action by the Council.** In itself; this is certainly no guarantee for the
success of social policy initiatives; but it does largely undermine ar-
guments which are exclusively based on past developments. To put it
in a more pointed manner: the fact that the 1974 action program has
not achieved much to date does not preclude same or similar con-
cepts having much better chances of being implemented under to-
day’s new circumstances.

5% For an overview, see Handelsblatt, 19 January 1989, p. 8.
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Section 2: The Internal Market and its social repercussions

It will take more than just a climate of open-mindedness for the
political discussion on the social repercussions of the Internal Mar-
ket to have an impact. Instead, it will be crucial to make allowance
for the foreseeable consequences of the Internal Market. In the final
analysis, they are the basis for the need to take action. For this rea-
son, the following chapter will deal with the question as to what so-
cial effects the completion of the Internal Market will presumably
have. There is considerable uncertainty in this field, which is illus-
trated by a labor union publication which, in the same edition, pre-
dicts that there will be both a substantial reduction in social stand-
ards® and relatively few problems with regard to growth.%

If more clarity can be established in this respect, this will raise the
question as to what specific action should be taken. Should new pro-
tective standards be adopted, or should existing ones be secured by
support measures ? Would the Community lose some of its legitimacy
if it remained inactive in this field?

And if it turns out that it will be necessary to adopt an effective EC
social policy, will not the legal foundations that already exist be suffi-
cient for this purpose? Are primary and secondary Community law,
as well as the rulings of the Court of Justice of the European Commu-
nities binding the Community institutions to observe the fundamen-
tal rights, not adequate guarantees? Will it be necessary to create a
new social network? What might be the design of this network?

55 Jacobi, Mitb. 1988, pp. 609 et seq.
%6 Busch, Mitb. 1988, pp. 646 et seq.
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I. The program

On 52 pages of its “White Paper on the Internal Market”’, the Com-
mission describes the close to 300 measures to be initiated by 31 De-
cember 1992. These measures include in particular®;

57
58

5

°

full implementation of the free movement of goods 1nvolv1ng, in
particular, the elimination of so-called technical trade barriers, i. e.
the removal of differences in automotive traffic safety standards,
the nature of toys, or the dimensions of electrical sockets, so that
“foreign” competitors will save on conversion costs, which in some
cases are unacceptably high;

full implementation of the free movement of services, i.e. foreign
transport companies or travel agencies will be able to offer their
services in other countries under the same general conditions as lo-
cally based competitors; the same will apply to banks and insur-
ance companies, which is expected to cause a major restructuring
of the markets, particularly in the financial services sector;® .
national qualification certificates and diplomas will be recognized
in all countries of the Community, which will make it considerably
easier for workers or professionals to take up employment in other
countries of the EC; it will not be possible then for German school
authorities, for instance, to reject job applications by teachers sim-
ply on the grounds that they received their training in France; like-
wise, it will not be allowed to put Italian engineers into lower pay
groups than their German colleagues;

deregulation of capital movement, making it possible for all citi-
zens, for instance, to open bank accounts in other Member States
of the EC; at present, there are discussions about whether this
should lead to the introduction of a common currency;
deregulation of public procurements, i. e. if a public authority calls
for bids for a major construction project, foreign bidders will also
be allowed to participate; and if their bids are lower because of
their different cost structure, the German administration will be
held -because of national budgetary provisions-to opt for such
bids;

business enterprises will have the possibility to choose the legal
form of a European Stock Company which will be primarily sub-

seen. 1.

For a short outline, see EC Bulietin, 6/1985 pp. 19 et seq., and Braun, in: Spith/
Dréger (Ed.), Die EG in der Weltwirtschaft, pp. 140 et seq.; Bieber/ Dehousse etal.,
in: ibid. (Ed.), 1992: One European Market? pp. 13 et seq.

Interim Report submitted by the Interdirectoral Working Group, p. 45.
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ject to European law®® and which will be allowed to have branches
in all Member States of the EC; in the field of taxation, such com-
panies will be entitled to “transboundary loss compensation”; at
the same time, they can choose among various models for worker
participation;

- indirect taxes, in particular the value-added tax, are to be harmo-
nized; however, it is extremely doubtful whether this will be pos-
“sible;

-~ finally, all border checks will be abolished by 1992 because there

will be no longer any (economic) need for such checks in the Inter-
nal Market; police actions (including control of immigration from
third countries) will still be possible domestically in the countries
concerned.
According to the EEC Treaty’s Art. 8a, which was added in 1987,
the common objective of all these measures is to establish “an area
without internal borders in which the free movement of goods, per-
sons, services and capital, as defined by the provisions of this
Treaty, will be guaranteed.” In other words, the economic differ-
ences between the various Member States of the Community
should be no greater than the differences that currently exist be-
tween the two German federal states of Lower Saxony and Baden-
Wiirttemberg, or between the two Spanish provinces of Andalucia
and the Basque country.

II. Opportunities offered by the Internal Market:
a global economic perspective

The vast majority of companies are optimistic with regard to the com-
pletion of the Internal Market. This is true not only in West Ger-
many®! but across Europe, as confirmed by the results of an opinion
poll among 11,000 industrial companies.” The “proof” normally
cited in this context is the Cecchini Report which was drawn up on
behalf of the EC Commission and whose results were made available

6 Memorandum by the Commission: The Internal Market and Industrial Coopera-
tion: Statute for the European Stock Company, 15 July 1988, COM (88) 320 fin.; see
comment by Kostler, Mitb. 1988, p. 632.

6! Korn, in: Forschungsgruppe Europa (Ed.), Binnenmarkt '92: Perspektiven aus
deutscher Sicht, pp. 51 et seq., based on a survey by the DIHT (German Confedera-
tion of Chambers of Trade and Commerce).

62 Interim Report submitted by the Interdirectoral Working Group, p. 39.
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in early 1988.% This report deals with the predictable macroeconomic

effects of the Internal Market, specifying four factors which are be-

lieved to generate more growth and employment®:

(1) The elimination of border formalities will reduce production and
marketing costs.

(2) The deregulation of public procurements will bring relief to pub-
lic budgets, enabling governments to cut taxes or generate more
employment.

(3) The deregulation of the financial services sector will make loans
and insurance contracts cheaper. This will make it easier for com-
panies to invest and for consumers to spend on consumption.

(4) The larger market which will be created, primarily by the elimina-
tion of technical trade barriers, will enable companies to produce
higher volumes and thus to produce more cost-effectively be-
cause of economies of scale. This will increase the competitive-
ness of EC-based companies in the world market; and because of
its sheer size, the EC Internal Market will become an attractive
location for U.S., Japanese and Scandinavian companies.

According to the calculations made in the Cecchini Report, this will
lead to an increase in the Member States’ gross domestic product by
an average of 4.5 percent, and it will create 1.8 million jobs. If this de-
velopment is assisted by supporting governmental measures, the
GDP may grow by as much as 7 percent, and 5 million new jobs may
be created. All the figures quoted are estimates which, according to
the Report itself, have an error margin of 30 percent. In the present
context, a comprehensive discussion of these analyses is neither pos-
sible nor necessary. Instead, it should suffice to make some com-
ments.

In the Cecchini Report, it is assumed that the program contained
in the Commission’s White Paper will be implemented completely
and as scheduled.® Whether this assumption is correct cannot be as-
sessed yet for the time being; at any rate, political decisions on major
issues such as tax harmonization are still pending.% It is also tacitly
assumed in the Report that the subsidy provisions as specified in
Community law (EEC Treaty, Art. 92 et seq.) will be consistently en-
forced; illegal or semi-legal promotion of domestic industries, on

6 Cf. Paolo Cecchini, Europa *92. Der Vorteil des Binnenmarkts, Baden-Baden 1988.

¢ See the summary of the findings of the reports in: Cecchini, loc. cit., p. 133.

¢ Holeschovsky, in: Forschungsgruppe Europa (Ed.), Binnenmarkt '92: Perspektiven
aus deutscher Sicht, p. 30.

% Korn, loc. cit., (n. 61), p. 51.

¢ Cf. Padoa-Schioppa, p. 8.
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the other hand, might considerably impair competition and once
again lead to national markets being sealed off.5

There is no conclusive evidence of an interdependence between
growth and employment. The more cost-effective production facili-
tated by the Big Market will not necessarily mean that the resulting
economic leeway will be used to create jobs. Instead, it is also con-
ceivable that it will be used for rationalization investments which
would have the opposite effect; but it is also possible that the funds
released will be channelled to foreign capital markets where lower-
risk returns may be offered.® In this context it is pointed out that, be-
tween 1960 and 1980 during the times of the Europe of the Nine, the
number of jobs increased by only 5 percent, while employment
growth in the United States amounted to about 25 percent between
1970 and 1984.7°

The Cecchini Report describes itself as a macro-economic study,
so that even if all its assumptions and predictions were correct, it can-
not say anything about how growth and employment will be distrib-
uted in detail: even if regional differences become more pronounced,
this would not in any way prove the Report “wrong,” because it is
very well conceivable that, while some industries enjoy rapid growth,
others may be crisis-ridden. It is also unclear, for instance, what the
future will hold in stock for the small and medlum-51zed enterprises
that are not yet export-oriented.”

Furthermore, recent studies have put the statements made in the
Cecchini Report into perspective, without questioning the predicted
growth as such. A Prognos study, published in February 1989, sug-
gested that there will be a “slight upward trend” during the periods
from 1987 to 1993 and from 1993 to the year 2000. The assumption of
5 percent “additional growth” after the completion of the Internal
Market was described as “too optimistic,” especially since it could
not be expected that all the measures envisaged in the White Paper

6 The Padoa-Schioppa Study, for mstance, proposes that subsidies should be effec-
tively prohibited only if they have major effects on cross-frontier trade. This may be
reasonable and realistic, but at the same time it undermines the notion of a “market
without borders” on which the above-mentioned models are based.

6 Cf. the criticism expressed by the EGI, in: EGI, Die soziale Dimension des Binnen-
markts, Teil I: Beschiftigung, Info 25, Brussels 1988 (short summary in: Handels-
blatt, 23/24 December 1988, p. 3); and Franzmeyer, in: Bieber/Dehousse/Pinder/
Weiler (Ed.), 1992: One European Market?, p. 55.

70 McLaughlin, RMC 1987, p. 320.

"' This is emphasized by Korn, loc. cit. (n. 61); Stoll, in: Forschungsgruppe Europa
(Ed.), Binnenmarkt '92: Perspektiven aus deutscher Sicht, p. 12; Interim Report
submitted by the Interdirectoral Working Group, p. 49.
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would be implemented by the end of 1992.7'2 The party executive of
West Germany’s Social Democratic Party (SPD) commissioned a
study on “the economic effects of the 1992 Internal Market on sectors
and regions in the Federal Republic of Germany,” which was com-
pleted in January 1989. According to this study, there will merely be a
“chance” for employment to grow by between 200,000 and 600,000
jobs in West Germany.”'®

Against this background, one cannot seriously suggest that the pre-
dictions made in the Cecchini Report - providing they are reliable -~
would make social policy superfluous. On the contrary: if things de-
velop as predicted, there will be more economic possibilities for
compensatory measures.

II1. Risks involved in the Internal Market:
the location-of-industry debate

According to the Interim Report submitted by the Interdirectoral
Working Group of the EC Commission’, there are fears in socially
progressive countries that the much lower wage levels in other Mem-
ber States might lead to labor cost competition, if not social dumping.
The Padoa-Schioppa study™, for instance, points out explicitly that
the per-capita income in Denmark-based on purchasing power-
was 1.8 times higher than in Ireland and 2.8 times higher than in Por-
tugal. According to a survey published by the “Institut der deutschen
Wirtschaft,” West Germany worldwide is second only to Switzerland
with regard to hourly labor costs. While German workers cost DM
32.67 per hour including ancillary labor costs, their colleagues in Bel-
gium, for instance, cost only DM 26.26, in Japan DM 25.12, in the
United States DM 24.57, and in Ireland DM 17.70. The lowest hourly
wages are paid in Ireland (DM 16.66), Greece (DM 8.17), and Poland
(DM 5.32).” The same is true for differences in terms of annual work-
ing hours: West German workers total 1,582 hours, while their col-

"a Prognos, Europdisches Zentrum fiir Angewandte Wirtschaftsforschung: Ergeb-
nisse des neuesten Prognos-Euroreports 89 “Industrielinder 2000,” Information
fiir die Presse, Basle, 7 February 1989.

"I* empirica, Binnenmarktstudie, short version, Bonn, January 1989.

2 Loc. cit., p. 65.

 Seep. 125.

™ All figures taken from Vogel, loc. cit. (n. 19), p. 32.
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leagues in Italy and Japan work 1,655 and 2,166 hours, respectively,
i.e. in the case of Japan, 584 hours more than in West Germany.”

The assumption that this will lead to labor cost competition and
that it will enable low-wage countries to increase their market shares
and/or induce industries to settle elsewhere’s, reflects a very simplis-
tic view of things. Labor costs represent only one factor in the overall
cost structure. In addition, there are many other factors such as labor
productivity, infrastructure, stable industrial relations, and predict-
able behavior by governmental authorities. This becomes apparent if
one looks at unit labor costs in industry. According to the studies
conducted by the EC Commission’s Interdirectoral Working Group,
the top positions in this respect are held by Denmark, southern Ger-
many, southern Italy and Greece.”” It should be pointed out, how-
ever, that the only factor taken into account in this context was differ-
ences in labor productivity (which, of course, also includes the pres-
ence of a qualified workforce), while all the other factors mentioned
above were not taken into consideration. In addition, experience at
national level has shown that, despite considerable differences in re-
gional wages™, investments have not been channelled into the re-
gions with the lowest labor costs.

Some of the past discussions overlooked the fact that the same dis-
cussion is being conducted in the less developed countries and re-
gions, however from the opposite perspective: isn’t there a risk that
‘these countries and regions will fall hopelessly behind in their
competition with the technologically most advanced nations?” In
fact, the latest publication on this topic suggests that the Internal
Market might further aggravate current regional imbalances.® A ma-
jor point of criticism is the fact that the less developed countries of

5 Vogel, loc. cit., p. 36 (again calculations made by the “Institut der deutschen Wirt-

schaft”). However, see also data supplied by McLaughlin, RMC 1987, p. 320, ac-

cording to which reductions in working hours in the past ten years have been con-
siderably lower in West Germany than in most other EC Member States.

This is basically what is suggested by Jacobi, Mitb. 1988, pp. 609 et seq. Competition

based on labor cost is also predicted by Hort, FAZ, 14 January 1989, p. 1.

Interim Report, loc. cit., p. 93; cf. data on specific industries on p. 85.

See Koller, MittAB 1/1987, pp. 30 et seq. Average incomes in Wolfsburg and Diis-

seldorf, for instance, are 65 percent above those in Cham or Pirmasens.

" Cf. Delors, Mitb. 1988, p. 613: “...some are afraid that the companies will settle
where labor costs are lower. It has been my observation, by the way, that the labor
unions in the more backward reglons are afraid of the opp051te they assume that
companies will be established in the more affluent regions where the markets are
more stimulating.”

8 Padoa-Schioppa, p. 4.
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the Community will not be able to benefit from their comparative
cost advantages in agriculture, steel-making, as well as in the textile
and fishery industries, because of the quotas imposed on those indus-
tries (a question, by the way, to which the White Paper on the Internal
Market practically devotes no attention at all).?! For this reason, the
structural funds will be used for the purpose of reducing the regional
gap —which also suggests that, according to common belief, the less
developed regions or those affected by industrial decline can not at
all hope to benefit from a boom. There is also criticism of the fact that
it will not be sufficient to double the funds earmarked for this pur-
pose by the year 1993. This criticism is at times cautiously worded®,
and at times it is expressed in no uncertain terms.®* Under these cir-
cumstances, location will tend to be a major issue for the southern
Member States and the Republic of Ireland.®

IV. Risks involved in the Internal Market:
changes within specific industries

Neither the statements made above on the expected macro-economic
development, nor those made on regional policy, preclude that, in
specific industries, plants may have to be closed down and compa-
nies may collapse because of the opening of the market.® This may

Holeschovsky/Janning/Stoll/Weidenfeld, in: Forschungsgruppe Europa (Ed.), Eu-
ropiische Defizite, Européische Perspektiven, p. 62; cf. also Franzmeyer in:
B1eber/Dehousse/Pmder/Weller (Ed.), 1992: One European Market?, p. 59; Pa-
doa-Schioppa, p. 127.

8 Cf. Der Bundesminister fiir Wirtschaft, loc. cit. (n. 17), p. 3, where the diplomatic
wording is that this would “considerably improve the prerequisites” to supporting
the Member States’ own efforts for increasing employment and enabling the eco-
nomically weaker regions to catch up-there is no reference, however, to anything
that would come close to a guarantee of success, that would be in keeping with the
objectives of the Treaty.

8. DGB opinion “Fiir ein soziales Europa,” in: Breit (Ed.), Europédischer Binnen-
markt: Wirtschafts- oder Sozialraum? p. 160: “Die von der Kommission vorge-
schlagene Verdoppelung des Fonds ist nicht zuletzt im Hinblick auf die Erweite-
rung der Gemeinschaft und die zunehmenden Probleme in alten Industriegebieten
(Kohle, Stahl, Werften) als v6llig unzureichend einzuschitzen.” [The Commission’s
proposal of doubling the fund is completely inadequate against the background of
both the enlargement of the Community and growing problems in old industrial
areas (coal, steel, ship-building)].

8 Cf. also Delors, Mitb. 1988, p. 614: The soc1al dimension will mamly affect the less

well off countries.

Holeschovsky, in: Forschungsgruppe Europa (Ed.), Binnenmarkt '92: Perspektiven

aus deutscher Sicht, p. 27.
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lead to higher unemployment rates.® Whether or not this will actually
happen depends on the effects that the measures adopted with a view
to completing the Internal Market will have on the industries con-
cerned.

In the manufactunng sector, there will be no problems in those in-
dustries in which there are very few non-tariff trade barriers, or none
at all. In these industries, very little will change as regards production
and distribution conditions.®” The Internal Market will also have
limited effects on those industries which may suffer from technical
trade barriers but which at the same time are highly involved in cross-
frontier trade: in fact, production costs will come down because it
will no longer be necessary to adapt products to national standards
(e. g. PAL/SECAM for television sets); however, all companies in-
volved in foreign trade will equally benefit from this advantage.®

“Sensitive” industries, on the other hand, are those which mainly
supply products to the public sector and whose domestic manufac-
turers are protected by substantial non-tariff trade barriers. The in-
dustries listed in the Interim Report of the Interdirectoral Working
Group of the EC Commission include not only manufacturers of tur-
bine generators and train engines but also makers of mainframe com-
puters, telecommunication and telephone systems, and of laser
equipment.® If the markets are opened in these sectors by removing
technical trade barriers — either by harmonizing or mutually recogniz-
ing national regulations—and if contract awarding procedures are
liberalized, this will bring about profound changes in the structure of
these industries. This is additionally confirmed by the fact that in the
larger U.S. market, the number of manufacturers operating in these
industries is much smaller than (currently) in the EC.* For this rea-
son, current differences in prices and productivity will in the foresee-
able future lead to the disappearance of some companies from the
market, either because they become insolvent or because they are
taken over by foreign competitors. The pharmaceutical 1ndustry is
also likely to undergo some changes because of the very large price
differentials in this industry.’! In the services sector, considerable

8
8

=N

Maillet, RMC 1988, p. 10.

Interlm Report submitted by the Interdirectoral Working Group, p 41, which also
distinguishes between industries with a low level of international 1nvolvement (e.g.
baked goods) and those that are extensively involved in cross-frontier trade.

8 Ibid., loc. cit., p. 41.

¥ Ibid., loc. cit., p. 43.

% Ibid., loc. cit., p. 43.

91 Cf. Busch, Mitb. 1988, p. 643.

=
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adaptative action can be expected in particular for banks and insur-
ance companies.”

In some of the industries affected by the Internal Market, the labor
costs may also be a key factor in competition. In this context, the In-
terim Report submitted by the Interdirectoral Working Group of the
EC Commission refers to “labor-intensive, fairly ordinary areas such
as certain segments of the food industry, the transport sector (in par-
ticular road and sea transport), the construction industry (in the wake
of liberalizing public purchasing) etc.,” adding that one could not
rule out completely that this may give rise to social dumping.”® There
is striking agreement between this assessment and the results of a
DIHT survey published by Korn®*: more than 20 percent of the con-
struction companies interviewed assumed that competition would
get tougher for them in the larger EC market; similarly great concern
was expressed by companies operating in the food, beverages and to-
bacco industries. However, the greatest problems by far are expected
to arise in the transport sector. More than 90 percent of the compa-
nies interviewed feel that they will face considerable difficulties. Por-
tuguese construction teams replacing German subcontractors, or
Greek forwarding agents transporting goods from Hamburg to Mu-
nich, are no fantasies. If labor costs are a key factor in costing, and if
the labor costs of foreign competitors are between 30 and 50 percent
of German labor costs, it is not difficult at all for foreign competitors
to make bids that are substantially lower than those of German com-
panies. The social consequences of such a constellation would be
devastating. German companies would either lose market shares and
eventually disappear from the market, or they would open foreign
branches in low-wage countries in order to cater to the German mar-
ket with their foreign employees. In either case, German workers
would lose their jobs.

The risk of social dumping is thus not just a figment of someone’s
imagination. The only thing that has proved to be wrong is the lump
sum assumption that this would happen in all sectors at the expense
of Member States with more advanced social security systems.
Macro-economically speaking, the sectors concerned will be rela-
tively small. However, this does not suggest that there is no need for
action.

92 Interim Report, loc. cit., p. 44; cf. also Korn, loc. cit. (n. 61), as to the expectations of
the industries concerned.

9 Interim Report, loc. cit., pp. 65-66.

% Loc. cit. (n. 62), p. 54.
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V. Risks involved in the Internal Market: the risk of a legal flight

As soon as companies can decide freely where they want to settle in
the Internal Market, they will be able —as a matter of principle-to
evade not only unfavorable corporate and (maybe) fiscal legislation,
but also a number of labor law provisions.

In addition, German companies which emigrate to Luxembourg,
Ireland or Portugal will no longer be subject to German co-determi-
nation rules, even if they keep up their German production sites. If
these companies leave their respective employers’ associations —as
most of them will —the collective agreements concluded by their asso-
ciations will cease to apply to them at the beginning of the following
negotiation round at the latest.” The unions concerned would have to
get involved in cross-frontier collective bargaining in order to intro-
duce company agreements. Most of the unions would not be able to
do this, strictly for organizational reasons; apart from this, it would
be unclear which legal regime such company agreements would be
subject to.”¢ Since the German operations of such companies would
become nothing more than branches of foreign companies, it would
also be possible under Art. 17 of the European Convention on Juris-
diction and Execution® to specify in the contract of employment that
Luxembourg, Irish or Greek labor courts shall be the competent
courts.”®

Under the current conditions (which still apply), it is also theoreti-
cally possible to transfer the seat of a company to another country,
but in practice most companies refrain from using this possibility be-
cause of the substantial tax drawbacks involved (e. g. the need to pay
taxes for hidden reserves). In addition, it is at least doubtful whether
it is legally at all permissible under current company law for a com-
pany to transfer its seat to a foreign location while maintaining its
identity®, or whether the only legal option in this case would be to
liquidate the domestic company or to establish a new company
abroad. However, in the event that a foreign company merely takes

9 Art. 3, para. 3, TVG (German Collective Bargaining Act).

% Cf. Walz, Multinationale Unternehmen und internationaler Tarifvertrag, pp. 137 et
seq., as regards the legal problems arising in this context.

7 Convention on Court Jurisdiction and the Execution of Court Decisions in Civil
and Commercial Matters in Dispute, of 27 September 1968, as amended on 9 Oc-
tober 1978.

% Cf. Birk, RdA 1983, p. 143, p. 149, for a critical view of this option against the back-
ground of protection of workers’ rights.

9 Cf. Behrens, RIW 1986, pp. 590 et seq., who describes the special case of a Luxem-
bourg company “moving” to the Federal Republic of Germany.
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over the equity interests of a domestic company, this has no labor law
relevance because the domestic employer is preserved. The only ad-
verse effect that this may have in practice is that co-determination
rights within the company concerned may be curtailed because of the
limited independence of controlled enterprises.

In the framework of the Internal Market, the rules for this game
may change drastically, If the “Statute of a European Stock Com-
pany”,!% as proposed by the Commission, is adopted, any domestic
company is generally entitled to adopt this legal status. As entities
that are subject to European law, such companies are, of course, al-
lowed to transfer their seat to any place they choose within the Com-
munity, without having to accept any major fiscal or other draw-
backs. The transnational loss compensation proposed by the Com-
‘mission in its memorandum'?! is obviously based on the notion that
European stock companies should be treated as fiscal entities, which
would mean that not even their taxable income would change, if they
transfer their seat to another country. A similar effect in terms of
“employer mobility” would be achieved if the draft of the “Tenth Di-
rective on Company Law”!?2 was adopted by the Council of Minis-
ters. The purpose of this directive is to permit transnational mergers
of stock companies, which would make it possible for the merged
company to settle abroad. This would even apply if a subsidiary was
established with this plan in mind.'®

In one specific area, European company law structures were intro-
duced as early as on 1 July 1989. Both the EC Regulation No.
2137/85 on the establishment of a “European Confederation of
Economic Interests” (ECEI)!* and the German implementing act'%
became effective on this date. Under Art. 3, para. 1 of this regulation,
one of the tasks of the ECEI is to provide support for the economic
activities of its members; it is not allowed to make a profit for itself.
Under Art. 4, not only commercial enterprises but also public law
bodies and natural persons are eligible to apply for membership. Un-
der Art. 3, para. 2c of the regulation, the ECEI shall not employ more

10 Memorandum, loc. cit. (n. 60); cf. Diubler, in: EG-Binnenmarkt *92. Chancen und
Risiken fiir Betriebe, pp. 193 et seq.; Kostler, Mitb. 1988, p. 632.

191 Cf. n. 100.

12 Off. Gaz. C 23/11 et seq., of 25 January 1985, also published as insert 3/1985 in the

Bulletin of the European Communities.

For more detailed information, see Ddubler, DB 1988, p. 1850; Kostler, Mitb. 1988,

p. 632; Vetter, in: Breit (Ed.), Européischer Binnenmarkt: Wirtschafts- oder Sozial-

raum? pp. 111 et seq.

104 Off. Gaz. L 199/1, of 31 July 1985.

105 Act of 14 April 1988, Fed. Gaz.1,p. 514.

10:
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than 500 workers, i.e. it will not be subject to compulsory co-determi-
nation. Under Art. 3, para. 2e of the regulation, the ECEI must not
exercise any management or control functions with regard to the ac-
tivities of one of its member companies or any other enterprise. The
purpose of this provision is to prevent the co-determination practice
of affiliated German companies from being undermined. As long as
the ECEI remains within this legal framework, i.e. if it only provides
support in fields such as research and development or distribution, it
enjoys full freedom of movement. In accordance with Art. 12 et seq.
of the regulation, the ECEI can move its seat to any other Member
State of the Community.!% Against this background, it is conceivable
that the problems described above may occur today already.

Compensatory action is hardly in sight. The Statute on the Euro-
pean Stock Company will provide for three models of workers’ par-
ticipation at company level; however, it will not make any statement
on issues relating to collective bargaining, industrial constitution or
contracts of employment. The same applies to the draft of the Tenth
Directive, which merely provides for the preservation of some of the
achievements in the field of company-level co-determination.'%” In
the legal provisions governing the ECEI, there is hardly any mention
of these issues either.!% If a company is prepared to transfer its effec-
tive administrative seat to another Member State, it can thereby
evade a considerable part of German labor code provisions. As long
as this is limited to the special case of the ECEI, there will be no dra-
matic consequences. However, if the European stock company be-
comes reality, there would be a very real risk that companies will try
to evade labor legislation.

VI. Conclusions

All the above clearly shows that the Internal Market will give rise to a
number of additional social questions even if the optimistic growth
projections prove to be correct. In quite a few industries, there will be

1% For procedural details, see Ganske, Das Recht der europidischen wirtschaftlichen
Interessenvereinigung, pp. 62 et seq. With regard to the legal provisions governing
the ECEI and other possibilities to circumvent German co-determination, cf.
Scriba, Die europdische wirtschaftliche Interessenvereinigung, pp. 65 et seq.

197 For more detailed information, see Ddubler, DB 1988, p. 1850.

1% Cf. Ganske, loc. cit., p. 80; this author’s discussion is not quite satisfactory, because
although he mentions Directive 77/187/EC of 17 February 1977, he does so only
with regard to the (uncontested) assumption that the institution of the work’s coun-
cil will continue to exist.
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structural changes, while certain other, narrowly defined industries
will be subject to social dumping. In addition, there is a risk that com-
panies may try to evade some of their current obligations under Ger-
man labor law by moving their seat to another country.

For the parties concerned, these events would be part of normal
market economy life. Instead, these developments would be immedi-
ately associated with the Internal Market. Because of greater public
awareness of European issues and very pronounced thinking in terms
of risk categories, the public will tend to associate more difficulties
and drawbacks with the Internal Market than actually exist. Con-
sidering that the fundamental problem of mass unemployment will
persist in future (according to even the most positive “development
path” described in the Cecchini Report, Community-wide unemploy-
ment would decrease only from 12 to 7 million), the need for action in
the field of social policy is more urgent than ever before.
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Section 3: Social justice in Europe—
a much needed perspective

I. Legitimation problems of the Community

European unification can be compared to the wish of owning one’s
own home or reaching a high-ranking position at work. As long as
both are in the future, they are desirable, almost like a “Golden Age.”
However, once the objective has been achieved, it will soon be back
to business as usual, and one will have to tackle new problems - with-
out necessarily being in high spirits because of one’s achievement. In
fact, the basically irrational consequence of taking for granted what
one has achieved is that one’s “frustration tolerance” tends to dimin-
ish. Although one could actually celebrate the status quo as major
progress, one begins measuring success and failure against the newly
defined objectives. What this means in the case of Europe is that peo-
ple do not look back with satisfaction at the “modernization achieve-
ments” of the past 30 years, nor do they see the mobility for travelers
or the open cultural exchanges achieved; instead, they expect further
advances. Since such advances have been few and far between since
the mid-seventies, there is growing skepticism. For many people,
European unification is no longer a value in itself.'”

The Community will have to try to gain the support of the large
majority of its citizens. If it does not succeed in doing this, it will be
doomed to fail in the medium or long term. However, its starting po-
sition is much worse than that of a nation-state. In terms of its
powers, it is only a “fragment of a state” for large parts of the econ-
omy; however, for legal and/or political reasons, it cannot become
active in many other fields. This means that the Community supplies
less “public goods” than traditional nation-states: it can do nothing,
or only very little, for instance, in the fields of external and internal
security; it has very little say on the distribution of incomes, wealth

109 Cf, Weidenfeld, Europa 2000, pp. 9 et seq.
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and educational opportunities; nor does it have a common culture or
a common language with which its citizens could identify.'"° So eco-
nomic drawbacks suffered, for example, by farmers or inhabitants of
less developed regions, cannot be compensated for by a “yes, but
even so.”

The second disadvantage of the European Community is its obvi-
ous and much lamented democratic deficit. The European Parlia-
ment, which is directly elected, has no legislative decision-making
power; its position is much weaker than that of the German Reichs-
tag under its constitution of 1871. The actual decision-making center
is the Council of Ministers. Although this body may have an indirect
democratic legitimation, it often escapes effective control by national
parliaments.'! The “feedback” from citizens depends on coinci-
dences and fundamentally democratic attitudes of leading office-
bearers.!2

Thirdly, the lack of democratic structures is aggravated by the lack
of transparency in decision-making mechanisms; there is only lim-
ited control by the media and the public. Decisions are made by
means of a complicated procedure, often behind closed doors. No
critical observers are allowed to attend, not even the deliberations of
the Council of Ministers. The individual’s level of information de-
pends on his or her social or political proximity to certain people in
key positions. It is true that legal acts and corresponding proposals
that are produced are accessible in the “Official Gazette,” but there is
such an overwhelming plethora that the individual is less in a posi-
tion to know where to look for relevant information in a given con-
text. In addition, the perceptive horizon of many European citizens is
still limited to their nation-states and their national policies. To them,
what happens at the EC in Brussels, at the Council of Europe in
Strasbourg or at the United Nations in New York is basically a
second-class reality. And even courts scandalously ignore or lightly
push aside international agreements, as they traditionally do not en-
joy the same “dignity” as laws adopted by, for instance, the German
Parliament."* Because of both these factors~the well-shielded deci-
sion-making processes in Brussels and the dispositions of individual
citizens - what happens at the EC level is for most Europeans a
“book with seven seals.”

110" Cf. Padoa-Schioppa, p. 118.

' Weidenfeld, in: Forschungsgruppe Europa (Ed.), Europiische Defizite, euro-
péische Perspektiven, p. 18.

"2 On the democratic deficit, cf. also Dicke, p. 137; Léufer, EA 1988, pp. 682 et seq.

113 For examples from the field of international labor law, see Diubler, WSI-Mitt.
1987, pp. 192 et seq.
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All three “peculiarities” of the EC are relatively harmless if there
are no major conflicts, and if the two main objectives are to stimulate
growth and to distribute wealth. However, as soon as the fair weather
period is over—and it has been over since at least 1974 -things are
quite different. Where it is a matter of managing shortages, no holds
are barred—even behind closed doors. The Community is losing
credit not only because it has to “hurt” certain population groups
such as the farmers; it is also losing some of its legitimacy because it
is becoming apparent that its decision-making processes are slow and
cumbersome and that there are new manifestations of national ego-
tism which, in turn, are used by others to justify their egotist re-
sponses. The Council of Ministers is no monarch. If anything, it is
more a council of 12 prince-electors who have great problems agree-
ing among themselves on the basis of the smallest common denomi-
nator.

The “Internal Market Project,” if anything, has aggravated the
Community’s legitimation problems. The national publics in the va-
rious Member States are now also beginning to perceive the Brussels
institutions much more clearly as independent decision-making
bodies with whose behavior they associate certain hopes and fears.
This means that — more so than in the past ~ disappointments and eco-
nomic disadvantages may tend to increase the public’s “listlessness
regarding Europe.” If the unemployment rate were to increase by 2 or
3 percent because of the definitive opening of the borders, protests
against the Community as such would be likely; in this case, many
people would begin to share the views currently held already by a
large proportion of German farmers. On the other hand, the Internal
Market Project is also a great opportunity: if the Community suc-
ceeds not only in generating growth, but also in avoiding social detri-
ment and mismanagement, then Europe may become a natural object
of identification. The stake is therefore considerable.

I1. The need for social action

The legitimation problems outlined above can be tackled in various
ways. One possibility would be to try and eliminate the prevailing
deficits. In fact, this has been (and still is) the objective of those who
want to establish a political union - which would have more powers,
a democratically elected parliament and transparent structures simi-
lar to a nation-state.!™ For the time being, however, the prospects for

114 For more details, see Bieber/Schwarze, loc. cit. and Weidenfeld/Wessels, loc. cit.
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implementing this plan appear to be dim. For this reason, the Single
European Act is limited to relatively modest increases in powers and
improvements in decision-making processes. Against this back-
ground, there is practically no other option than to make the Internal
Market an (economic) success for all the parties involved. This means
that serious efforts will have to be made to tackle the various social
problems described above.!'* Under these conditions, it is in the inter-
est of European unification that social policy not be regarded as a
more or less secondary “supporting measure” whose omission would
not entail any major disadvantages. Instead, social policy is a matter
of utmost importance; it is a necessary foundation for supporting the
entire process. If large sections of the population were to become dis-
appointed, to resign or oppose the Internal Market instead of sup-
porting it, this would have incalculable adverse effects for the Com-
munity as a whole. Taking concrete steps at present, therefore, does
not mean implementing - at long last— well-meant programs but it is
part of an urgently required policy.

By and large, the view expressed above is based on a broad consen-
sus. Without discussing the legitimation problems in greater detail,
groups as different as the Padoa-Schioppa Group!!s and the Euro-
pean Trade Union Confederation''” have come to the same conclu-
sion: without “fair distribution” or “social cohesion,” the Commu-
nity system will probably fail. The decisions taken by the European
Council at its meetings in Hanover""® and Rhodes'® are clear evi-
dence that the latter has recognized the mood of the times.

IIL Problems involved in implementation

Neither the need to protect individuals or groups nor the need to find
acceptance for the Community and its order can by themselves ini-

115 Section2,IVand V.

16 T oc, cit., p. 5.

17 Loc. cit. (n. 27), para. 1.4.

U8 Cf.n.6.

119 Cf. n, 9; see also the Interim Report by the Interdirectoral Working Group, p. 61,
and: Bundesminister fiir Wirtschaft, loc. cit. (n. 17), p. 1; for a vivid description, see
Salisch, Mitb. 1988, p. 679: “Die Schaffung des Europdischen Binnenmarktes...
wird... mit vielen kleinen >Neins< begleitet, es wire verhdngnisvoll, wiirden sie zu
einem groBen »Nein« zusammenwachsen.” [The creation of the Single European
Market is accompanied by many small “nos”; it would be disastrous if they merged
to form one big “no.”]. Cf. also von der Groeben, loc. cit., p. 139, who feels that the
current integration system is “unstable and vulnerable”. On the need for an effec-
tive social policy, see also Narjes, in: von Maydell/KannengieBer (Ed.), Handbuch
Sozialpolitik, pp. 376-385.
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tiate political action. Instead, there are other conditions which must
also be fulfilled.

One obvious idea is to draw a parallel to other protective policies
of the Community. Is it not true that consumer protection has re-
ceived much positive support although it has never been mentioned
in any treaty? Could the Community’s environmental protection
policy not serve as another example, which in legal terms was also in
no man’s land up to 1987 and which is so far-reaching now that the
Federal Republic of Germany has recently been accused in a number
of cases of failing to comply with Community-wide targets? Would it
not be possible to do what has been done in defense of “diffuse” con-
sumer and citizen interests now to defend the much more effectively
organized interests of workers?

Such ideas are convincing only at first glance. The attention paid to
consumer interests and environmental protection is mainly due to the
fact that both have a direct impact on the markets for goods and serv-
ices: differences in national rules on the nature of products or the
safety standards to be observed are obvious technical trade barriers
as defined in Art. 30 of the EEC Treaty, and the removal of these bar-
riers is a key objective of the Community.'* By comparison, the situa-
tion prevailing in the fields of labor and social law, as well as in al-
most all the other areas of social policy, is quite different: differences
in protective standards will at best increase the costs; however, they
will in no way interfere with the functioning of the markets for goods
and services. The only area where there is some overlapping is indus-
trial safety, which is why the Community is relatively active in setting
standards in this particular field."?! Under these conditions, social
policy cannot rely on the momentum generated by the Internal Mar-
ket.

Against this background, practical progress in the implementation
of general projects can only be achieved by political means. Itis up to
the governments and the two sides of industry to develop appropriate
activities. Public discussions and the submission of proposals can be
very helpful in this context because this would at least prevent the de-
cision-making bodies from simply remaining inactive. If certain
proposals meet with the approval of relevant groups in society, this
may also help to generate the pressure required to translate decla-
rations into reality. Hopes to that effect will primarily concentrate on

120 Cf. Reich, pp. 25 et seq., with regard to the “productivistic” approach of the EEC
Treaty and the resulting need for common protective policies.

121 Cf, the large number of current projects by the Commission as listed in the so-
called Matin Paper (n. 13), para. 77; and Philip, pp. 181 et seq., annex IV for a sum-
mary of the Directives adopted to date.

- 77 -



labor unions and political parties. It should be borne in mind, how-
ever, that effective social policies by no means run counter to the best
interests of companies. Even if such policies may have the short-term
effect of an additional cost burden, in the long term they will help to
preserve industrial peace and thereby keep the production process
running smoothly.'? This certainly applies in the concrete European
context, since corporate planning would be considerably hampered if
the European Community no longer enjoyed the (full) support of its
population.

However, before any concrete proposals can be envisaged, it is im-
portant first of all to define the legal framework that applies to the
Community’s institutions. Is there perhaps already an adequate “so-
cial network”?

122 Cf. Interim Report by the Interdirectoral Working Group, p.52: Social Factors Fa-
vor Economic Success; as well as the DGB’s statement entitled “Fiir ein soziales
Europa,” in: Breit (Ed.), Europdischer Binnenmarkt: Wirtschafts- oder Sozial-
raum?, p. 163: “A well developed social security system will not only ensure soli-
darity with the most underprivileged groups, but it is also a major prerequisite to
making sure that the economic system will lead to acceptable results and that it can
rely on a high level of qualifications and performance by its workers.” Similar state-
ments have been made by French employers; see Philip, pp. 191 et seq.
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Section 4: Social security under current community law

I. Introduction

The social objectives of European integration have been expressed in
various ways. In treaties such as the Single European Act, there are
programmatic statements at various levels of abstraction; in addition,
there are a number of detailed provisions which grant the Commu-
nity powers of implementation or which make (relatively) clear-cut
decisions in specific areas. Furthermore, there is the commitment to
fundamental rights developed by the Court of Justice of the Euro-
pean Communities, which may also be applicable to fundamental so-
cial rights.

I1. Social policy provisions contained in the treaties
1. Social policy as a basis for the Community

According to the second and third statements of intent of the EEC
Treaty’s preamble, the Community wants to ensure not only eco-
nomic but also social progress, which should be reflected in a con-
stant improvement of living and working conditions.
The precise wording is as follows:
“RESOLVED to ensure the economic and social progress of their
countries by common action to eliminate the barriers which divide
Europe, AFFIRMING as the essential objective of their efforts the
constant improvement of the living and working conditions of
their peoples.”
Reference to this objective is also made in Art. 2, which is devoted to
the tasks of the Community. Art. 2 reads: “The Community shall
have as its task, by establishing a common market and progressively
approximating the economic policies of Member States, to promote

- 79 -



throughout the Community a harmonious development of economic

activities, a continuous and balanced expansion, an increase in sta-

bility, an accelerated raising of the standard of living and closer rela-
tions between the Member States belonging to it.”

Similarly, according to Art. 2, para. 1 of the ECSC Treaty, it is the
task of the European Coal and Steel Community “to contribute to
economic expansion, growth of employment and a rising standard of
living in the Member States.” Likewise, according to Art. 1, para. 2 of
the Euratom Treaty, it is the task of the European Atomic Energy
Community to contribute to the “raising of the standard of living in
the Member States.” In the Single European Act, this is supple-
mented by mentioning the objective of “social justice” in its pre-
amble and by putting it into the context of the constitutions of the
Member States and of human rights guaranteed by international law.
The precise wording of the third statement of intent in the preamble
reads as follows: “DETERMINED to work together to promote
democracy on the basis of the fundamental rights recognized in the
constitutions and laws of the Member States, in the Convention for
the Protection of Human Rights and Fundamental Freedoms and the
European Social Charter, notably freedom, equality and social jus-
tice.”

Mention should also be made in this context of the fifth statement
of intent, in which the governments of the Member States undertake
to display “compliance with the law and with human rights to which
they are attached.”

These global statements lead to only very few concrete conclu-
sions. Basically, their only effect is that they prevent the development
of a Community that exclusively pursues economic objectives such
as higher profits, more growth, etc. What is needed instead is social
corrections from the very beginning. What is not wanted is a policy
which ignores the effects of economic development on certain parts
of the population and which does nothing to alleviate “deficiencies”
such as mass unemployment or deteriorating health conditions. This
alone does not yet determine how social objectives should be pur-
sued. In fact, there are various options: social matters integrated in
general economic policy; an independent social policy; or a combi-
nation of both.!? The other provisions of the Treaty provide some in-
formation on this point.

123 For a strong plea in favor of an independent social policy, cf. Bleckmann, Europa-
recht, p. 479; Schnorr, p. 5. The wording is as follows: “RESOLVED to ensure the
economic and social progress of their countries by common action to eliminate the
barriers which divide Europe, AFFIRMING as the essential objective of their ef-

forts the constant improvement of the living and working conditions of their peo-
ples,...”
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2. Concrete policy objectives

In Art. 117-one level of abstraction lower, as it were~the EEC
Treaty advocates an independent social policy which is basically en-
trusted to the Member States.

This Article reads:

“Member States agree upon the need to promote improved work-
ing conditions and an improved standard of living for workers, so
as to make possible their harmonization while the improvement is
being maintained.

They believe that such a development will ensue not only from the
functioning of the common market, which will favour the harmoni-
zation of social systems, but also from the procedures provided for
in this Treaty and from the approximation of provisions laid down
by law, regulation and administrative action.”

Despite its cautious wording, Art. 117, para. 1, is not just a political

declaration of intent, but it is a legally binding commitment; this be-

comes clearer in the French version of this Article in which the word

“conviennent” is used (which calls to mind “convention”).!? In terms

of substance, the general objectives of the Treaty are specified not

only by the fact that an independent social policy is stipulated under

Art. 117, para. 1, but also by the provision that there should be no

simple harmonization or approximation of living and working condi-

tions; instead, this harmonization should be achieved “while the im-

provement is being maintained.”!? This also means that the Commu-

nity will have to intervene not only in order to compensate for poten-
tial distortions of competition due to differences in social costs, but it
also has a mandate for social evolution even if this precondition is

not fulfilled.'? The fact that the wording of Art. 117 was based on a

compromise!? is not yet relevant in this context; it becomes clearer,

however, if one takes a look at the assignment of powers and specific
provisions discussed in the following section.

124 Troclet, in: Ganshof van der Meersch, p. 946 (No 2351); supported by Bleckmann,
Europarecht, p. 479. Cf. also Schnorr, p. 17, and commentaries by other authors.

125 Pipkorn, in: von der Groeben/von Boeckh/Thiesing/Ehlermann, preliminary re-
marks on Articles 117-122, marg, note 1. The precise wording of Art. 117 is as fol-
lows: “Member States agree upon the need to promote improved working condi-
tions and an improved standard of living for workers, so as to make possible their
harmonization while the improvement is being maintained. They believe that such
a development will ensue not only from the functioning of the common market,
which will favour the harmonization of social systems, but also from the proce-
dures provided for in this Treaty and from the approximation of provisions laid
down by law, regulation and administrative action.”

126 Bleckmann, Europarecht, p. 480,
127 Cf. Kiisters, p. 375; Pipkorn, loc. cit., marg. note 19 et seq.; Weinstock, p. 2.
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The Euratom and ECSC Treaties do not contain any additional ob-
jectives; however, Art. 3 e of the ECSC Treaty largely corresponds to
Art. 117 para. 1 of the EEC Treaty.

It reads:

“The institutions of the Community shall, within the limits of their

respective powers, in the common interest: . . .

(e) promote improved working conditions and an improved stan-

dard of living for the workers in each of the industries for which it

is responsible, so as to make possible their harmonization while the

improvement is maintained.”
However, social aspects will have to be taken into account not only in
the framework of an independent social policy, but also in the con-
text of economic policy actions. The Community’s policy on current
trends, for instance, referred to in Art. 103 of the EEC Treaty, might
also be applied to income policy measures'®!, although this is not ex-
plicitly mentioned in the text of the Treaty and although it is not very
likely that this power will be utilized in practice. However, in accord-
ance with Art. 104, which deals with the general economic policy to
be pursued by each Member State, this policy is to ensure the equilib-
rium of each Member State’s overall balance of payments and main-
tain confidence in its currency “whilst taking care to ensure a high
level of employment and the stability of price levels.” This means that
in all economic actions the social component has to be taken into due
account, which is comparable to the provisions of the Stability Act in
force in the Federal Republic of Germany.!*? This has also been con-
firmed by the Court of Justice of the European Communities in its
ruling on a case from the ECSC sector.!3® The social aspect also plays
a role in connection with the conditions under which it is permissible
for Member States to grant aid; in this context, there are two provi-
sions that come to mind: not only Art. 92, para. 2 (a), which deals
with “aid having a social character, granted to individual con-
sumers”; but also-and more importantly - Art. 92, para. 3 (a), ac-
cording to which aid is compatible with the common market if it is
intended to promote the economic development of regions “where
the standard of living is abnormally low or where there is serious un-
deremployment.”

The provisions of Arts. 130a et seq. of the EEC Treaty, which were
added by means of the Single European Act, are also highly relevant
in this context. According to these provisions, the Community will

128-130 These footnotes have been deleted.

1Bl Pipkorn, loc. cit., marg. note 13.

132 Narjes, p. 378.

133 Court of Justic of the European Communities, Coll. 1968, 1 (case 28/66).
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continue to develop and pursue its “policy of strengthening its eco-
nomic and social cohesion in order to promote a harmonious devel-
opment of the Community as a whole.” When pursuing the specific
objective to promote economically less developed regions or regions
suffering from industrial decline, attention will therefore also have to
be paid to the social component.'** Any use of the structural fund un-
der Art. 130d of the EEC Treaty will therefore have to be aimed at
promoting not only the economic but also the social “cohesion” of
the Community.

Finally, reference to social matters is also made in the context of
transport and agricultural policies. Under Art. 75 para. 1 of the EEC
Treaty, the Council is entitled to lay down any appropriate provi-
sions for a common transport policy, which also includes, inter alia,
social provisions.!** Art. 75 para. 3 provides for a derogation from the
regular decision-making procedure where the application of provi-
sions concerning the principles of the regulatory system for transport
would be liable to have a serious effect on “the standard of living and
on employment in certain areas,” as well as on the operation of trans-
port facilities. And the relevant provisions in the field of agricultural
policy are those of Art. 39 para. 2 (a) of the EEC Treaty, under which
the Community is obliged to take account of “the particular nature of
agricultural activity, which results from the social structure of agri-
culture and from structural and natural disparities between the var-
ious agricultural regions.”

Under Art. 193 of the EEC Treaty, integrating the “social compo-
nent” into the Community’s decision-making process is, among other
things, one of the tasks of the Economic and Social Committee,
which is composed of representatives of various categories of eco-
nomic and social activity. Although it only has an advisory status, the
opinions expressed by the Committee may make it difficult to com-
pletely brush aside the social aspects of specific actions.

3. Implementation mechanisms designed to facilitate
an independent social policy

Apart from the involvement of the Economic and Social Committee,
no other institutional platform has been created to take account of

134 Cf. De Ruyt, p. 195.

135 Cf, (EC) Council Reg. No. 3820/85 of 20 December 1985, on the harmonization of
certain social provisions in traffic (Off. Gaz. L 370/1 et seq.; 31 December 1985);
and (EC) Council Reg. No. 3821/85 of 20 December1985, on traffic control instru-
ments (Off. Gaz. L. 370/8 et seq.; 31 December 1985).
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the social component in the framework of general economic policy
decisions. The Treaties are based on the assumption that their objec-
tives will be abided by. In cases of non-compliance, it would be pos-
sible as a matter of principle to make corrections by means of the
Court of Justice of the European Communities. It must be borne in
mind, however, that this option will probably only be considered in
extreme cases, since the Commission and the Council of Ministers
have much leeway in establishing the actual priority of social prob-
lems and in determining which means should be used to tackle them.

The situation is different with regard to social policy in a narrower
sense, as specified in particular in Art. 117 of the EEC Treaty: in this
context, the Treaty contains a number of other provisions designed to
operationalize this policy.

Clear-cut powers: freedom of movement for workers
and the European Social Fund

The freedom of movement for workers laid down in Arts. 48-51 of
the EEC Treaty is one of the “fundamental freedoms” of the Com-
mon Market: a single economic area necessarily implies labor mobil-
ity. The corresponding provisions in the Treaty were designed to be
part of the Community’s employment policy, since it was expected,
when the Treaty was drawn up, that workers would move from (high)
unemployment regions to regions with full employment or overem-
ployment.!* Because of the practical implementation of this freedom
of movement by means of regulations and directives, one now refers
to freedom of movement and equal treatment for workers and their
families as their “fundamental right.”'*” In 1970, Art. 48 of the EEC
Treaty became directly applicable law in all Member States!®; com-
pliance with the provisions of this Article (as in the case of secondary
Community law) can therefore be enforced by national courts of jus-
tice which, where necessary, will request the Court of Justice of the
European Communities to give preliminary rulings under Art. 177 of
the EEC Treaty.

A second, relatively precise group of provisions refers to the Euro-
pean Social Fund, whose task it is under Art. 123 “to increase em-
ployment facilities and the geographical and occupational mobility
of workers within the Community”. According to the provisions of
the Single European Act, it is one of the so-called structural funds
136 For more information on the employment dimension of Arts. 48 et seq. of the EEC

Treaty, see Lyon-Caen/Lyon-Caen, p. 186 (No 171).

137 For more information, see Lichtenberg, in: Ibid. (Ed.), Soznalpolltlk in der EG,

p- 117, pp. 146 et seq., where the legal position is described in greater detail.
18 Court of Justice of the European Communitjes, Coll. 1974, pp. 359 and 1337.
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which grants subsidies to promote in particular governmental inter-
ventions in regions with particularly high unemployment or in favor
of problem groups.!*

Other areas of social policy

Art. 117 of the EEC Treaty does not establish any specific independ-
ent powers for the Community, neither in its first nor in its second
paragraph.!*’ As the wording already suggests, social policy remains
within the responsibility of Member States —although they are legally
bound by Community law. Unlike the transport or agricultural sec-
tor, for instance, the Community has not been explicitly empowered
to establish a “labor market organization,” let alone define the inter-
nal structure of enterprises and companies.'*!

Certain powers have been granted to the Commission under Art.
118 of the EEC Treaty. In keeping with the general objectives of the
Treaty, it is the task of the Commission under this Article to promote
close collaboration between Member States in the social field, “par-
ticularly” in matters relating to employment, basic and advanced vo-
cational training, occupational hygiene, labor law and working con-
ditions.!*? However, the Commission is not entitled by virtue of this
provision to make binding decisions on problems of substance. In-
stead, the wording of the provision limits the Commission’s activity
to “making studies, delivering opinions and arranging consulta-
tions”; in practice, it is also possible (and customary) for the Com-
mission — on the basis of the general provisions of Art. 155 of the EEC
Treaty -to make “recommendations.”®

Art. 119 of the EEC Treaty contains the principle that men and
women should receive equal pay for “equal work,” while Art. 120 ex-
presses the desire of Member States “to maintain the existing equiva-
lence of paid holiday schemes.” So both the provisions go beyond the
other provisions discussed above, in that they deal with detailed la-
bor law issues and lay down substantive rules which are binding both
for the Community and for each Member State.

139 For more information, see Grabitz-Stabenow, commentary on Art. 130d; for the
complicated details, see Gabriel-Menzel, WSI-Mitteilungen 1989, pp. 584 et seq.

M0 Narjes, p. 379.

141 To what extent such powers can be derived from the general provisions of Arts.
100, 100a and 235 of the EEC Treaty, will be investigated below.

1492 The fact that Art. 118 grants specific powers to the Commission is uncontested, as
far as can be seen; see for instance Miller, BAB1 3/1982, p. 8, and Troclet, in: Gans-
hof van der Meersch, p. 947 (No 2353).

143 Pipkorn, in: von der Groeben/von Boeckh/Thiesing/Ehlermann, Preliminary re-
marks on Arts. 117-122, margin. note 16.

S
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This is due to the genesis of this Treaty. During the negotiations,
the French Government was concerned that the equal pay for men
and women (allegedly) practised in France and the relatively ad-
vanced national rules on annual leave might constitute considerable
competitive disadvantages in a common market. Similar fears were
also harbored with regard to the overtime rules in force in France at
the time and the funding of the social security system; if the latter
was paid mainly from funds of the national budgets, this would have
the effect of subsidies.!* The position adopted by the French Govern-
ment at the time, which was supported both by the French employers
and by the unions, reflected the very fears which are currently dis-
cussed in the context of the Single European Market under the catch-
word of “social dumping.”'** The advocates of the opposite stand-
point—mainly the German Government- argued that there was no
need to harmonize specific cost factors; higher labor costs, they sug-
gested, were usually associated with higher productivity, which was
also expressed in the exchange rates.!* The result was a political com-
promise which was reflected in Arts. 119 and 120 and in a “Protocol
on Certain Provisions Affecting France”'¥ in which France was
authorized to adopt special protective measures if overtime premi-
ums were not approximated to the French level.'® No statements
were made with regard to the funding of the social security system.

What was much more important, however, was the fact that—
above and beyond these specific points —no social policy decisions
were taken, neither by laying down certain substantial standards of
protection, nor by establishing certain procedures.!* What is lacking
in the field of social policy —unlike many other fields —is an overall
- plan and provisions on binding deadlines.'*® It has also been pointed
out, and rightly so, that due to the French initiative, social policy was
only discussed as an economic problem, as a potential cost factor'*!;
the fact that social policy has a value in its own right is only reflected
in the Community’s fundamental programmatic objectives, but not in
specific provisions.

14 For a detailed discussion, see Pipkorn, loc. cit., margin. note 19; for more compre-
hensive information on the genesis of the EEC Treaty as a whole, see Kiisters, loc.
cit.

145 Cf, Sec. 2 IV.

46 For more information, see Pipkorn, loc. cit., margin. note 20.

47 Dating 25 March 1957, BGBI 11, p. 986.

148 This provision has become irrelevant: Lyon-Caen/Lyon-Caen, p. 194 (No 180).

145 For more information on both options, see Beutler/Bieber/Pipkorn/Streil, p. 436.

150 For a correct assessment, see Philip, p. 191,

151 Pipkorn, loc. cit., margin. note 18; Schnorr, p. 9; Weinstock, p. 2 (“Fauler Kompro-
miB”).
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Recourse to general provisions of the treaty

For subsequent Community initiatives in the field of social policy (in-

cluding labor and social security matters) a crucial criterion was

whether and under what conditions it had been possible in the past to
have recourse to the provision on the approximation of laws, as
specified in Art. 100 of the EEC Treaty, or to the general clause of

Art. 235 of the EEC Treaty. At any rate such recourse is not pre-

cluded by the letter and the spirit of Arts. 117 et seq. of the EEC

Treaty. According to its wording, Art. 118 is quite obviously not

meant to be final, since it applies “without prejudice to the other pro-

visions of this Treaty.”!>? Likewise, Art. 117 para. 2 of the EEC Treaty
may not have been meant to be final, either.'"® More importantly,
however, this Article involves an explicit opening to all the provi-

sions of the Treaty. More specifically “harmonization while the im-

provement is being maintained” can be achieved via three different

routes:

- In accordance with the strong influence of neo-liberal thinking in
the drafting of the Treaty, it is firstly the “functioning of the com-
mon market” that is expected to bring about a “harmonization of
the social systems.” This reflects hopes that the very creation of a
large market will generate social progress, from which everybody
stands to gain to a lesser or greater extent. In this respect, there
would be no need for the Community or its Member States to take
any action. ‘

— Secondly, there is mention of the “procedures provided for in this
Treaty.” This refers in particular to Arts. 48-51, 118 and 123-128
of the EEC Treaty. This shows that the parties negotiating the
Treaty did feel that they could not rely exclusively on market
forces and that, where necessary, social policy corrections would
have to be implemented.

— Thirdly, mention is also made of the Member States’ “approxima-
tion of provisions laid down by law, regulation or administrative
action.” This is also seen as a means to achieve harmonization
“while the improvement is being maintained.” This refers in par-
ticular to Art. 100 of the EEC Treaty.

The only doubt remaining under these circumstances is whether the

conditions (as specified in Art. 100 para. 1) according to which the

provisions to be approximated would have to “directly affect the set-
ting up and functioning of the common market” would also have to
be met in the social policy context. In literature, some authors argue
that the objectives of Art. 117 para. 1 of the EEC Treaty, alone, al-

152 Lyon-Caen/Lyon-Caen, p. 192 (No 177).
153 See Bleckmann, Europarecht, p. 480,
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ready justify measures designed to approximate provisions laid down
by law, regulation or administrative action.'® Others point out that,
according to the currently prevailing view, the only prerequisite to
Art. 100 is that the envisaged measure should help to facilitate the
free movement of goods and persons, and to establish conditions re-
sembling those of a domestic market.'® Others, finally, emphasize
that Art. 100 at any rate leaves the Community institutions much lee-
way."’¢ In connection with the 1975 directive on equal pay, the Court
of Justice of the European Communities explicitly approved of the
recourse to Art. 100."” So there are no objections in this respect.
Many labor law directives submitted by the Commission and
adopted by the Council have been based on this provision; this ap-
plies not only to the Equal Pay Directive!®, but also to the Working
Materials Directive!*® of 27 November 1980, the Mass Dismissals Di-
rective'®, the Acquired Rights Directive!®! and the Insolvency Direc-
tive.!62

Where Art. 100 of the EEC Treaty is not applicable (e.g. in cases
where it is not a matter of “approximating” provisions but of estab-
lishing new ones), it is possible to have recourse to the “Treaty
amendment provision” specified in Art. 235 of the EEC Treaty. The
condition for the applicability of this provision is that the envisaged
action of the Community is necessary to achieve one of its objectives,
and that the Treaty has not provided for the necessary powers of ac-
tion. This provision can also be “activated” in the field of social poli-
cy. This is emphasized not only in the preamble of the Social Policy

154 Lyon-Caen/Lyon-Caen, p. 191 (No 176).

155 Beutler/Bieber/Pipkorn/Streil, p. 438.

156 Pipkorn, loc. cit., margin. note 25.

157 Court of Justice of the European Communities, Coll. 1976, 455, 479 NJW 1976,
p- 2068, p. 2070.

1% Council Directive of 10 February 1975 on the approximation of legal provisions of
Member States on the application of the principle of equal remuneration for men
and women (75/117/EEC), Off. Gaz. L 45/19, 19 February 1975.

1% Council Directive of 27 November 1980 on the protection of workers from hazards
due to chemical, physical and biological materials at work (80/1107/EEC), Off.
Gaz. 1.227/8, 3 December 1980.

160 Council Directive of 17 February 1975 on the approximation of legal provisions of

Member States on mass dismissals (75/129/EEC), Off. Gaz. L 48/29, 22 February

1975.

Council Directive of 14 February 1977 on the approximation of legal provisions of

Member States regarding the preservation of entitlements of workers when com-

panies, enterprises or parts of enterprises change ownership (77/287/EEC), Off.

Gaz. L 61/26,5 March 1977.

182 Council Directive of 20 October 1980 on the approximation of legal provisions of
Member States on the protection of workers in the event of insolvency of the em-
ployer (80/987/EEC), Off. Gaz. L 283/23, 28 October 1980.

16
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Action Program of 1974!¢%, but also by the Court of Justice of the
European Communities.'* By and large, there is agreement with this
view in literature.'s’ In practice, both the Equality Directive of 9 Feb-
ruary 197656 and the Social Security Equality Directive's’ were based
on this provision; another directive that refers to the achievement of
equality in in-company social security systems, was based both on
Art. 100 and on Art. 235.1%8 In this context, mention should also be
made of the “European Center for Vocational Education”® and the
“European Foundation for the Improvement of Living and Working
Conditions”!™, both of which were established on the basis of Art.
235.

The only drawback involved in having recourse to Art. 100 or Art.
235 of the EEC Treaty is that binding legal acts can only come about
by unanimous decision of the Council. If one Member State has any
objections, therefore, this may block all further progress.

The Single European Act has not brought about any major changes
in this field, unlike many other Community sectors. The new Art.
100a enables the Council to act by a qualified majority on approxi-
mation proposals designed to establish the Internal Market; how-
ever, not only fiscal provisions but also those “relating to the free
movement of persons... (and)... to the rights and interests of em-
ployed persons” have been explicitly excluded in para. 2 of this Arti-
cle. The only change that has been introduced refers to Art. 118a of
the EEC Treaty where a special provision is made with regard to the
“working environment,” according to which “minimum require-
ments” can be adopted on the basis of a qualified majority; however,
this does not prevent Member States from maintaining or introduc-
ing more stringent measures. What the scope of the “working envi-
ronment” is, has not been finally decided yet; the only thing that is
certain is that it encompasses not only the traditional concept of oc-

163 See n. 29.

164 See n. 157.

165 Beutler/Bieber/Pipkorn/Streil, p. 439; Miller, BABL 3/1987, p. 8.

1% Council Directive of 9 February 1976 on the implementation of the principle of
equality for men and women with regard to access to employment, vocational train-
ing and career opportunities, as well as with regard to working conditions
(76/207/EEC), Off. Gaz. L 39/40, 14 February 1976.

Council Directive of 19 December 1978 on the progressive implementation of the
principle of equality of men and women in the field of social security (79/7/EEC),
Off. Gaz. L 6/24, 10 January 1979.

Council Directive of 24 July 1986 on the implementation of the principle of equal-
ity of men and women in in-company social security systems (86/378/EEC), Off.
Gaz. L 225/40, 12 August 1986.

19 Council Reg. No. 337/75 of 10 February 1975, Off. Gaz. L 39/1.

170 Council Reg. No. 1365/675 of 26 May 1975, Off. Gaz. L 139/1.

167

168
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cupational hygiene but also projects aimed at humanizing the work-
ing life and at granting participation rights to workers."”! However,
past initiatives of the Commission have been limited to the field of
occupational hygiene.

Dialog between management and labor

Community practice has for a long time been based on the assump-
tion that social policy requires the involvement of both the employers
and the labor unions. The purpose of talks held at European level
was to support certain initiatives of the Commission or to settle con-
flicts independently. Art. 118b, which was introduced with the Single
European Act, is based on this practice and makes it the task of the
Commission “to develop the dialog between management and labor
at European level which could, if the two sides consider it desirable,
lead to relations based on agreement.” Although one must welcome
the explicit recognition of binding agreements at European level'?,
it is not very likely that there will be any European collective
agreements, except for the sector of farm workers.!”® This is not the
fault of the European institutions, but it is due to the fact that the
European apex confederations (UNICE and ETUC) do not have any
mandate from their member organizations enabling them to nego-
tiate binding agreements. Even if the dialog between management
and labor was increasingly held on an industry-wide scale (which
would make sense, considering the highly differing extent to which
industries are affected by the Single European Market!’#), this would
not change anything because, de facto, the national labor unions and
employer federations would continue to retain their collective bar-
gaining authority. Binding agreements at European level are only
conceivable for companies with Europe-wide operations.!”

Special provisions for Euratom and the ECSC

Apart from Art. 30 et seq. with its detailed provisons on occupational
hygiene, the Euratom Treaty does not contain any other specific pro-
visions on social policy. In the ECSC Treaty, on the other hand, there
are a number of provisions that are worth mentioning. Although the

' Interim Report of the Interdirectoral Working Group, p.69 (“maximum working
hours™); Salisch, Mitb. 1988, pp. 679 et seq.

2 For more information on European collective agreements, see Walz, loc. cit. (n. 96),
pp. 137 et seq.

'3 For more information on collective agreements in this sector, see Philip, p. 182.

174 See above, Sect. 2 IV.

15 Cf. Diubler, AiB 1989, p. 44.
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ECSC Treaty is not based on any consistent social policy concept
either, it does make important additions in two areas. First of all, Art.
68 para. 276 explicitly provides for measures to be taken against wage
dumping.

The restriction of this provision to wages in the same area does not
apply in Art. 68 para. 3 of the ECSC Treaty!”” which also provides for
countermeasures, although this paragraph is diluted by significant
exceptions. .

It appears, however, that these provisions have never been made
use of'’®; nevertheless, they can be regarded as the expression of a
general principle of law.!”

Secondly, mention should also be made that under Art. 56 para. 2
of the ECSC Treaty it is permissible to grant aids. At a time when the
term “social plan” probably did not even exist yet (1951), this Article
provided for financial compensation for workers affected by restruc-
turing measures, plant close-downs, etc. This is one of the reasons
why the concept of the social plan was introduced first in the German
mining industry and then in the steel industry, even before the intro-
duction of the Works Constitution Act in 1972.

176 This paragraph reads as follows: “If the High Authority finds that one or more un-
dertakings are charging abnormally low prices because they are paying abnormally
low wages compared with the wage level in the same area, it shall, after consulting
the Consultative Committee, make appropriate recommendations to them. If the
abnormally low wages are the result of governmental decisions, the High Authority
shall confer with the Government concerned, and failing agreement it may, after
consulting the Consultative Committee, make a recommendation to that Govern-
ment.”

177 This paragraph reads as follows: “If the High Authority finds that wage reduction
entails a lowering of the standard of living of workers and at the same time is being
used as a means for the permanent economic adjustment of undertakings or as a
means of competition between them, it shall, after consulting the Consultative
Committee, make a recommendation to the undertaking or Government concerned
with a view to securing, at the expense of the undertakings, benefits for the workers
in order to compensate for the reductions. This provision shall not apply
a) to an overall measure taken by a member state to restore its foreign trade bal-
ance, not precluding the possible application of Art. 67 to this case;

b) to wage reductions resulting from the application of the legally stipulated or con-
tractually agreed-upon sliding scale;

¢) to wage reductions triggered by a reduction of the cost-of-living index;;

d) to wage reductions correcting exceptional increases that resulted in the past
from unusual circumstances which have by now ceased to be effective.”

178 The provision of Art. 68 para. 2 of the ECSC Treaty is mentioned without any fur-
ther comment by Beutler/Bieber/Pipkorn/Streil, p. 437, and by Schnorr, p. 11.

179 Cf. Diubler, Das zweite Schiffsregister, pp. 30 et seq.; with regard to a general ban
on social retrogression, see Bleckmann, Europarecht, p. 480.
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4. Deficits

As opposed to first appearances, there is ample scope for social poli-
cy action in many areas in the Community. To say that there is no
other area in which the Community’s powers are as limited is only
true if one concentrates exclusively on Arts. 117 et seq. of the EEC
Treaty, while completely ignoring Arts. 100 and 235 of the EEC
Treaty. Apart from this, the lack of specific powers to act has not
been an obstacle preventing the Community from becoming active in
other, even “less generously” endowed areas such as environmental
and consumer protection.
In reality, the deficits are not due to a “lack of legal provisions” but
. to insufficient utilization of available powers.!® Apart from the pro-
visions on freedom of movement for workers, the Community’s
record in the field of social policy activities is generally considered to
be “poor.”®! The relatively large number of directives!®? should not
hide the fact that it is only in very few cases that these directives have
brought about effective improvements in standards of protection.!®®
In addition, most of these directives refer to marginal areas of appli-
cable law.!3
There are various obstacles that prevent existing possibilities from
being utilized more effectively. Politically, a crucial factor is the
unanimity required in all matters other than Art. 118a of the EEC
Treaty. A legal impediment is the fact that the norms laid down in the
Treaty are not very concrete in terms of their substance. Up to now,
nobody has contemplated taking the Council of Ministers to the
Court of Justice of the European Communities, for instance, for not
sufficiently abiding by its mandate under Art. 117 of the EEC Treaty:
what can be practiced without any problem in deregulating transport
powers under Art. 75 of the EEC Treaty'®>, has (so far) not been a sub-
ject of discussion with regard to dependent employment. For this rea-
son, the Court of Justice of the European Communities can probably
not be expected to act as an “engine of integration.” So if unemploy-
ment rises in certain industries due to the Internal Market, or if the

180a Cf. Ipsen, Art. 51/3: Whether social policy can play an independent role will de-
pend on the use of existing instruments.

Lyon-Caen/Lyon-Caen, p. 335 (No 304): “Le bilan est mince.” Similar assessments

are found in German literature, cf. Ddubler, GMH 1988, pp. 459 et seq.; Miller,

BABI13/1982, 7; Weinstock, loc. cit.

182 See above, n. 158—162, 166—168.

18 Cf, the overview offered by Birk, RIW 1989, pp. 6 et seq.

18 Miller, BAB13/1982,p. 7.

18 Court of Justice of the European Communities, NJW 1985, p. 2080.

8
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Internal Market enables companies to evade national labor provi-
sions to a certain extent, the legal grounds for suing the Community
to remedy the situation are at least very shaky. The only area where
this may be different is social dumping.'® It is also against this back-
ground that the question about the Community’s commitment to
fundamental (social) rights must be raised.

II1. The problem of fundamental rights in the context
of Community law

1. The current status

Like the two other Community Treaties, the EEC Treaty does not in-
clude a separate catalog of fundamental rights. There is also no gen-
eral reference to fundamental rights such as had been incorporated in
the EDC Treaty (e.g. in Art. 3) which, however, failed to be adopted
in the fifties.'®” The reason given for this lack of reference to funda-
mental rights is that, unlike political organizations, a merely eco-
nomic community does not perform any acts for which fundamental
rights would be relevant—which refiects a peculiarly narrow under-
standing of fundamental rights, if these are limited to defence and
participation rights in the political arena.

The “freedoms” covered by the Treaty are basically limited to na-
tional treatment, and they are primarily designed to be principles of a
market constitution against which, where necessary, the interests of
the individual will have to yield.'®® However, this does not mean that
they do not grant freedoms to the individual Common Market citi-
zen; but they do not bear much resemblance to traditional fundamen-
tal rights, so that it is advisable to make a terminological distinction
and to talk about “freedoms” or “fundamental freedoms” instead of
“fundamental rights.”

Subsequent legal developments have not had much of a positive
impact on this situation either. The fact that all Member States of the
Community have ratified the European Human Rights Convention
(EHRC) does not mean that the Convention is now an integral part of

1% Seen. 179. .

187 For more information on this point and on what follows, cf. Pescatore, EuR 1979,
p-2

188 For another view not supporting the assumption of fundamental rights, cf. Ever-
ling, in: Mosler/Bernhardt/Hilf (Ed.), Grundrechtsschutz in Europa, p. 86; Beut-
ler, Grundrechtsschutz, in: von der Groeben/von Boeckh/Thiesing/Ehlermann,
margin. notes 41 et seq. ; for a different view, cf. Feger, RAA 1987, p. 16.
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Community law. This would presuppose that the Member States
would agree to being “succeeded” in their legal status by the Commu-
nity; however, the structure of the EHRC, which limits membership
to states, does not corroborate this assumption.!® Likewise, the Joint
Declaration on Fundamental Rights—which was adopted by the
European Parliament, the Council and the Commission - does not
have any legal consequences either, according to common belief.!®
The preamble of the Single European Act quoted above!®! is gen-
erally not interpreted as having integrated the European Human
Rights Convention and the European Social Charter (ESC) into
Community law.!”? We will not discuss at this point whether this is
right or wrong; suffice it to say that the need for action defined in
Section 3 will not become irrelevant if a minority puts forward rea-
sonable arguments to establish a commitment of the Community to
the EHRC and the ESC.

2. Rulings of the Court of Justice of the European Communities

In keeping with the EC Treaties” “blindness to fundamental rights,”
the Court of Justice of the European Communities first refused to
check Community measures for their compatibility with fundamental
rights.!? It was only in 1969 in the context of the Stauder case that the
Court ruled that the provision at issue did not contain any elements
that would “jeopardize the fundamental rights of individuals guaran-
teed in the general principles of the Community law system whose
observation has to be ensured by the Court of Justice.”!%* In its 1970
“International Commercial Company” decision, the Court of Justice
emphasized once again that it was its task to ensure the observation
of fundamental rights because this was part of the general principles
of law."”> How these fundamental rights could be determined was
paraphrased as follows: they would have to be carried by “common

18 For an overview of the current state of discussion, see Beutler, loc. cit., margin.
note-48.

9 For evidence of the current state of discussion, see Beutler, loc. cit., note 186.

91 See above, chapter I1,1.

192 Cf. EP White Paper on fundamental rights, p. 15.

193 Court of Justice of the European Communities Coll. 1959, p. 43 (Stork); 1960,
p. 885 (Ruhrkohle); 1965, p. 295 (Sgarlata). This does not preclude that at the same
time, rule-of-law principles were developed to monitor Community actions; cf.
Burkhardt, EuGRZ 1988, p. 309, with regard to the concept of confidence protec-
tion and its further development.

194 Court of Justice of the European Communities Coll. 1969, pp. 419-425,

195 Court of Justice of the European Communities Coll. 1970, p. 1130.
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constitutional traditions of Member States” but they would also have
to fit in with the structure and the objectives of the Community.'*¢ In
the 1974 Nold case this was once again underlined, based on the fol-
lowing reasoning:!”7 “Accordingly, it (i.e. the Court of Justice-
W.D.) cannot approve of a measure as being lawful if this measure is
incompatible with fundamental rights recognized and protected by
the constitutions of these States. International conventions for the
protection of human rights whose conclusion involved the participa-
tion of Member States, or to which Member States have acceded,
may also give indications which have to be taken into account in the
framework of Community law.”

This reference to international conventions was specified in subse-
quent decisions, in particular with regard to the European Human
Rights Convention (EHRC). In the Rutili case!*®, for instance, meas-
ures taken by alien-registration authorities were assessed on the basis
of Arts. 8—11 of the ECHR; and in the Hauer case!*®, the Court made
detailed statements on the protection of property under Art. 1 of the
First Supplementary Protocol to the ECHR. In this context, it is also
interesting that the Court ruled that interventions in fundamental
rights were only admissible if these served the purpose of defending
public welfare objectives of the Community, whereas the nature of
the fundamental rights was untouchable. There has also been a refer-
ence to the European Social Charter?®, while there has not been any
reference yet to fundamental social rights in the narrower sense.

3. Deficits of protection

By and large, the decisions handed down by the Court of Justice of
the European Communities deserve commendation, but this in itself
does not provide sufficient protection for the fundamental rights of
the individual. The “praetorial” character of fundamental rights in-
volves the disadvantage that the development of individual rights de-
pends on the coincidence of whether the Court of Justice of the Euro-
pean Communities has to deal with a “suitable” case.?’! Therefore,
even after 30 years of Court rulings, there may still be numerous
“blank spots.”

19 Court of Justice of the European Communities Coll. 1970, p. 1130.
197 Court of Justice of the European Communities Coll. 1974, p. 507.
198 Court of Justice of the European Communities Coll. 1975, p. 1219.
199 Court of Justice of the European Communities Coll. 1979, p. 3727.
20 Case 24/86, Blaizot et al. versus Belgium, not yet published.

2! Ehlermann-Nogl, Gedichtnisschrift Sasse, p. 689.
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In addition, the criteria applied by the Court of Justice of the Euro-
pean Communities do not permit any clear conclusions on the spe-
cific rights that are actually protected and on the scope of this protec-
tion. International conventions are only guidelines in this matter,
from which one may deviate, to a greater or lesser extent, in actual
practice. It is also doubtful whether there are any “common constitu-
tional traditions” at all; if one concentrates on the core of common
convictions, one finds that they cover only violations of elementary
human rights of which there is no real risk with regard to the Commu-
nity’s behavior anyway. It is also unclear under what conditions
rights fit in with the structure and objectives of the Community. Fi-
nally, the wording used by the Court of Justice in the Nold case?®
might suggest that there is something like a universal principle of op-
portunity. This would mean that measures would only be admissible
if they simultaneously meet the requirements of the constitutions of
all Member States. However, such a maximal solution is hardly real-
istic.2® The legal uncertainty involved in such a situation is obvi-
ous.2*

Another difficulty is that a number of important issues have not yet
been addressed at all, or only to a very limited extent. This applies,
for instance, to competition between fundamental rights?®, but also
to the question as to whether one can also claim fundamental rights
vis-a-vis social powers; the statement made in the Defrenne II deci-
sion—to the effect that the equal pay principle is also binding for the
parties to employment contracts?® — cannot easily be applied to the
unwritten fundamental rights of Community law.2? Finally, no satis-
factory answer has been given yet to the question as to whether indi-
viduals can invoke fundamental rights of Community law vis-a-vis
Member States.?%

In addition to these “immanent” points of criticism, there is also a
fundamental objection. Problems related to fundamental rights have
so far mainly arisen in the context of atypical Community actions.
There were problems, for instance, with respect to bans on agricul-

22 Seen. 197.
203 For a detailed, critical assessment of the criteria applied by the Court of Justice of
- the European Communities, see Betten, pp. 45 et seq.

204 For a convincing commentary, see Sasse, in: Mosler/Bernhardt/Hilf (Ed.), Grund-
rechtsschutz in Europa, p. 57; for a more conservative appraisal, see Pescatore,
EuR 1979, 2, giving a rough overview.

25 Cf, Beutler, loc. cit., margin. note 34.

206 Court of Justice of the European Communities, NJW 1976, p. 2068.

27 Cf, Beutler, loc. cit., 189, margin. note 39.

208 For an analysis of current judicial practice, see Weiler, in: Liber amicorum Pierre
Pescatore, pp. 821 et seq.
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tural crops; Member State decrees —based on Community law — with
regard to migrant workers; as well as concrete decisions taken by the
Community vis-a-vis specific companies or their employees. Other
cases may be conceivable, such as violations of fundamental proce-
dural rights or an approximation of laws that is incompatible with
fundamental rights.?”® However, this does not cover typical Commu-
nity behavior, i.e. the opening of markets. If construction and trans-
port companies are exposed to cut-throat competition, for instance, it
is not possible —according to the conventional interpretation of fun-
damental rights—to define the opening of markets as such as an in-
fringement on fundamental rights. For this reason, the risks de-
scribed in Section 2 in connection with the possible consequences of
the Internal Market would not be reduced in any way if the Commu-
nity were to be very unequivocally bound by the EHRC and the ESC.
This applies all the more so to the Treaties establishing the European
Communities since they provide for the adoption of specific meas-
ures to counteract “distortions of competition.” In this context, men-
tion should be made of Art. 68 para. 2 of the ECSC Treaty and also of
Art. 130a of the EEC Treaty which establishes the duty to promote
the economic and social cohesion of the Community and which pro-
vides for the use of the structural fund to prevent regional differences
from growing larger. It will not be possible to cope with the real prob-
lems caused by the Internal Market on the basis of a traditional cata-
log of fundamental rights. Instead, certain social and economic mini-
mum standards need to be set—both at Community level and in
Member States—in order to prevent labor cost competition, social
dumping, evasion of legal provisions and hardships due to restructur-
ing processes.

In summary, one can therefore say that the commitment to funda-
mental rights developed by the Court of Justice of the European
Communities cannot satisfy the need for action identified in Sec-
tion 3. In fact, it fails to provide sufficient protection for the individ-
ual, and it certainly cannot fulfil the legitimation function which is
generally associated with fundamental rights.?!

209 For examples of potential violations of fundamental rights, see Ehlermann/Nogl,
Gedichtnisschrift Sasse, pp. 693 et seq.; Pescatore EuR 1979, 9; Sasse, in: Mosler/
Bernhardt/Hilf (Ed.), Grundrechtsschutz in Europa, p. 55.

210 For a correct assessment, see Sasse, loc. cit., pp. 58 et seq.
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Section 5: A preliminary solution:
guaranteeing fundamental social rights

I. Fundamental rights or selected interventions?

In abstract terms, the need for action identified above might be satis-
fied in two different ways. One option would be to adopt a variety of
social policy provisions and to use funds specifically to remedy prob-
lems that have occurred or that are emerging. In other words, the
Community would only intervene if it became clear, for instance, that
the restructuring processes required would create major domestic up-
heavals in specific Member States. The second option which is based
primarily on the Opinion of the Economic and Social Committee of
22 February 1989%'1, would be to guarantee fundamental social rights
under Community law.

The current debate has rightly focused on the second option. Con-
sidering its decision-making mechanisms, the Community’s ability to
act as a “fire-brigade” is limited, i. e. its ability to offer necessary rem-
edies where these are most urgently needed within an adequate pe-
riod of time. There would be too high a risk that, despite the majority
principle that has been introduced, the decision-making process
would take too long for many issues, and it would probably tend to
lead to half-hearted actions. A case in point is what happened to the
Vredeling Directive?'? and to the drafts on part-time work?"? and on
temporary employment?!4, Although there are major problems in all
countries of the Community, particularly in the latter two areas, no

21 See above (Sect. 1, IT and n. 25).

212 Off, Gaz. C 297/3 of 15 November 1980, revised version of Off. Gaz. C 217/3 of 12
August 1983.

213 Proposal for a Directive of the Council to regulate voluntary part-time work, of
4 January 1982 (Off. Gaz. C 62/7 of 12 March 1982), revised version of 5 January
1983 (Off. Gaz. C 18/5 of 22 January 1983).

214 Proposal for a Directive of the Council to regulate temporary employment, of
7 May 1982 (Off. Gaz. C 128/2 of 19 May 1982, revised version of 6 April 1984, Off.
Gaz. C 133/1 of 21 May 1984).
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decision has been taken yet. On the other hand, the Community man-
aged in 1986 to adopt as far-reaching a reform as the Single Euro-
pean Act. It should not be denied that there have been difficulties —
which in Denmark and Ireland, for instance, led to referendums.
Nevertheless, whenever fundamental decisions have to be taken on
the Community’s future development, the pressure to act is proving
to be much greater so that Member States are more willing to cooper-
ate with each other.

Apart from this more pragmatic political assessment, the adoption
of a catalog of fundamental rights would have the major advantage
of generating acceptance for the Community in order to remove some
of the current deficits with regard to its legitimation.?’* Fundamental
rights are “constitutional norms”?!6, an important “element of orien-
tation”?!” for the European unification process, and even a key ele-
ment of European identity.?'® Europe’s citizens can identify with a
Community which pursues social progress not only in an abstract
form, but also with concrete guarantees for the individual. This indi-
cates to the citizens that they will have to be prepared to put up with
difficulties and upheavals, because what is at stake is a blueprint for
the future from which they will also derive material and immaterial
benefits. A catalog of fundamental rights would also enhance the
credibility of Community law?'’, making the Community once again
a source of hope.?® This is particularly relevant against the back-
ground of the discussion on the social dimension which has been go-
ing on for about two years now. df this discussion fails to lead to the
introduction of a high-level norm, this would create the lasting im-
pression that the European Community is “biased”, i.e. that it pro-
motes the development of companies without really being interested
in social consequences or their correction. The concept of an eco-
nomic and social area will only enjoy credibility in the long term if it
is also reflected in the Community’s fundamental constitutional pro-
visions.

I1. Prerequisites to finding a consensus

There is an a priori risk that any draft which will be presented may be
brushed aside as being Utopian. It is hardly realistic to assume that

215 See above (Sect. 3).

216 Cf, Sasse, in: Mosler/Bernhard/Hilf (Ed.), Grundrechtsschutz in Europa, p. 54.
217 Cf. Weidenfeld, Europa 2000, p. 53.

218 Cf. EP White Paper on fundamental rights, p. 16.

29 Cf, Pescatore, EuR 1979, 2; cf. also Bieber/Schwarze, p. 50.

20 Cf, Genscher, EA 1988, p. D 154.
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social policy innovations will meet with approval from all Govern-
ments. However, without a consensus nothing can be achieved in this
field. If such a position were rigorously adopted, every single Com-
munity project would automatically be reduced to the smallest com-
mon denominator. In the field of social policy, this would currently
mean that changes would only be conceivable —if at all—in the area
of occupational hygiene. The future effect of such an approach
would be that the standards for European development would be set
by Governments strongly favoring neoliberal options. Due to this,
there would be asymmetry to the effect that the very expectation of a
given Government that relatively low social costs might give its in-
dustry a competitive edge, would block social development. How-
ever, the Community has proven-in particular in connection with
the Single European Act -that other forms of decision-making are by
all means possible.??! So the content of proposals does not have to be
limited from the very beginning to positions for which it is more or
less safe to assume that they will find the consensus of all twelve Gov-
ernments.

On the other hand, there is no point in putting forward ideas that
completely ignore the general setting that currently prevails. A cata-
log of social rights cannot be drawn up assuming that one can start
from scratch in European law, with a constituent assembly taking all
the decisions that it deems to be appropriate. The point of the exer-
cise is not to create something fundamentally new, but to supplement
Community law and to progress in national social systems. There-
fore, one question that arises is which parts of established law can
provide inputs and ideas for shaping the future. Furthermore, it will
be necessary to make allowance for the position of Member States
which are obviously not prepared to delegate all social powers to the
Community.

1. Points of reference: international conventions or national
constitutions?

In its Opinion on fundamental social rights in the European Commu-
nities, submitted on 22 February 1989, the Economic and Social
Committee??? exclusively referred to international conventions which
had been ratified by Member States or which had been drawn up

221 The intergovernmental conference which drew up the Single European Act was
convened against the votes of the United Kingdom, Denmark and Greece; see
Grabitz, Kommentar zum EWG-Vertrag, EEA, margin. note 6.

222 See above (n. 25).
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with the involvement of individual Member States. This is by all
means a defendable approach, especially since decisions on the pro-
tection of fundamental rights under Community law handed down
by the Court of Justice of the European Communities have also been
based on “references” from this source.””® On the other hand, there
are also a number of serious objections to using this “stock” of legal
norms —either exclusively or predominantly—as a reference.

However, the fact that only a minor proportion of the international
conventions has been ratified by all Member States is not a powerful
objection. If this was used as a key criterion, it would again mean ask-
ing for the immediate consensus of all Member States, thereby mak-
ing the smallest common denominator the yardstick. An objection
that is far more serious, however, is the fact that fundamental social
rights would become an oversized patchwork if the ECOSOC’s opin-
ion was cast into legal norms, thus remaining faithful to the approach
chosen. The various conventions differ greatly in terms of their ter-
minology and their level of detail. Therefore, they would be bound to
lead to a heterogenous legal text. If, instead, a new text was drawn
up, this would mean abandoning-at least to some extent—the
chosen approach, and it would no longer be possible then to use the
argument that the new provisions to be incorporated in Community
law are to a large extent already applicable anyway. In addition, var-
ious conventions have often been referred to for one and the same
matter at issue. So in the final analysis, it is unclear which of the var-
ious provisions should actually be adopted.

This can be illustrated by means of the following example: in its
Opinion, the Economic and Social Committee primarily mentions
“the freedom of association including the right to take collective ac-
tion” in the context of “regulations in the field of labor relations, the
labor market and working conditions”. In doing so, the ECOSOC re-
fers to the ILO conventions No. 87 and No. 135, as well as Art. 5 and
Art. 6 (4) of the European Social Charter, Art. 11 of the Human
Rights Convention and Art. 8 of the United Nations Covenant on
Economic, Social and Cultural Rights. With regard to strikes as a
“collective action”, for example, one finds widely varying guaran-
tees: ILO Convention No. 87 offers no clues at all in its wording.?**
However, the competent committee of experts has defined fairly pre-

23 See above (Sect. 4, I11, 2).

24 Cf. Art. 3 (1) of ILO Convention No. 87 (German Federal Law Gazette 1956, II,
2074): “The organizations of employers and workers have the right to adopt sta-
tutes and rules of procedure, to choose their representatives in free elections, to
adopt rules for their management and their activities, and to draw up their pro-
grams.”
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cise rules with regard to the admissibility of industrial stoppages,

based on the relevant provisions,??

While Art. 6 (4) of the European Social Charter explicitly mentions
the right to strike??, this is not true for Art. 11 of the Human Rights
Convention?”’; the European Court of Human Rights is also very re-
served in this respect.’?® On the other hand, Art. 8 of the United Na-
tions Covenant contains an explicit strike guarantee, although this
guarantee is subject to a comprehensive legal proviso.”® Which of
these provisions should apply? If the latter provision was adopted
with regard to strikes, for instance, it would hardly harmonize with
the very short provisions of the Human Rights Convention which
might be given preference for other matters.

Another disadvantage involved in having recourse to international
conventions is that their concrete content is often of debatable value.
In many cases, compromises have led to typical wordings designed to
take into account the diverging interests of the countries involved by
resorting to abstractions. On the other hand, there is a vast amount of
“rulings” by expert committees and other control bodies which draw
very concrete conclusions from the wordings of relevant treaties.
What would the incorporation into Community law — which the Eco-
nomic and Social Committee wants without any doubt®?—refer to?
25 For an overview, cf. Ddubler, in: Ibid. (Ed.), Arbeitskampfrecht, 2nd ed., Baden-

Baden 1987, margin. note 104a.

26 Art. 6 (4) of the Social Charter reads as follows: “In order to ensure that the right to
collective negotiations can be effectively exercised, the two signatory parties under-
take... and recognize (4) the right of workers and of employers to take collective
action, including the right to strike in the event of conflicting interests, subject to
any obligations from general contracts of employment.”

27 Art. 11 para. 1 of the Human Rights Convention reads as follows: “All persons
shall have the right to assemble peacefully and to associate with one another freely,
including the right to form and to join labor unions to defend their interests.”

28 For an overview, cf. Diubler, loc. cit., margin. note 103.

29 Art. 8 para. 1 reads as follows: “The Signatory States undertake to guarantee the
following rights:

@.

(d) the right to strike, providing that it is exercised in keeping with the national sys-
tem of law.”

20 See Opinion (n. 25 above) p. 11:

“The Committee feels that the instruments and procedures provided for in the EEC
Treaty should be used in order to ensure observation of the fundamental social
rights in the Member States’ systems of law, and to adopt the social measures that
are indispensable to a smooth functioning of the Internal Market. This action
should be carried out in close cooperation with the representatives from the two
sides of industry. The instrument to be used to ensure the protection of the funda-
mental social rights should be adopted by the end of 1989, and the social measures
that are indispensable to a smooth functioning of the Internal Market should be ini-
tiated in accordance with a fixed schedule which should take into account the
deadlines envisaged for the completion of the Internal Market.”
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Would the European institutions, including the Court of Justice, de-
velop their own interpretations, or would they by and large follow
what has been said so far in the framework of other international or-
ganizations?

There is no hiding the fact that the international conventions re-
ferred to have so far at best played a minor role in the Member States’
practice.”?! It cannot be denied that there is a risk that a Community
Regulation or a Community Directive which refers to these norma-
tive texts or uses their wording might also be turned into an instru-
ment—by way of interpretation - which contains nothing more than
non-committal programmatic statements. Nobody can say that this is
bound to happen, but one cannot deny a certain “risk of trivializa-
tion.”

All that has been said above goes to show that it will hardly be pos-
sible to attain the objectives of a guarantee of social rights in the EC
by simply compiling rules from international conventions: it is
doubtful whether such a compilation can offer effective protection
(on the other hand, such protection may also be extremely effective,
if the Court of Justice of the European Communities assumes that the
past expert committee decisions are fully binding). It does not seem
possible to achieve the legitimation desired in this way, because this
would require a minimum of actual effectiveness. In addition, the
potential text of the “Charter” would be so voluminous and heteroge-
nous that it would hardly qualify as something with which Europe’s
citizens can identify.

In addition to these structural problems, there are also some diffi-
culties with regard to substance: the time that elapses between the
emergence of genuine problems and their processing in international
conventions is usually quite long, so that it is possible that more re-
cent developments are either inadequately dealt with or completely
ignored. This applies, for instance, to the specific problems involved
in atypical employment, and even more so, to the hazards resulting
from the use of new technologies. Even if all the other doubts were
irrelevant, there would be an a priori need to supplement the “Char-
ter” to a certain extent in this area.?!®

The approach adopted below is fundamentally different. The basis
for the establishment of European norms will be the fundamental

28! Cf. Jaspers/Betten, 25 Years European Social Charter, Deventer, 1988, who have
demonstrated this in a convincing manner.

212 This critical assessment does not preclude that specific provisions of international
conventions may be used as a source of ideas. Where there is a consensus in terms
of substance and language, it is by all means possible to integrate specific rules in
EClaw.
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rights which are included in the constitutions of Member States. In
other words, it is proposed that rules that already apply in a fairly
large part of the Community should be incorporated into European
law.

First of all, this will avoid the drawbacks identified above in con-
nection with the Opinion of the Economic and Social Committee. Al-
though national constitutional norms are also subject to the interpre-
tation sovereignty of certain bodies (usually courts of justice), they
are usually embedded in the overall context of the system of law of a
given EC Member State. It is not likely that there will be extensive in-
terpretations which are often typical of international monitoring in-
stitutions because the parties concerned are aware of the fact that this
is not legally binding.2*2 On the other hand, national constitutional
norms are usually not at risk of being ignored and, hence, trivialized.
The traditions of national “legal cultures” and the behavior of Euro-
pean institutions have shown that fundamental rights and other con-
stitutional provisions are given high priority in the application of law.
In addition, the terminology of constitutions is usually more compre-
hensible for citizens, not least due to the fact that constitutions are
designed to meet with acceptance, i. e. they are seen as means to ob-
tain and consolidate the citizen’s support of the State.

Secondly, there is a large amount of concurring rules in Member
States, in particular in the field of fundamental social rights, which
facilitates the introduction of appropriate norms at Community law
level. Another important point is that the constitutions of Greece
(1975), Portugal (1976), Spain (1978) and the Netherlands (1983)
were established at a time when many of the current problems al-
ready prevailed, so that these constitutions include provisions on en-
vironmental protection and on the protection of personal data.

Thirdly, such an approach is based not only on the rulings of the
Court of Justice of the European Communities (which predomi-
nantly refer to established fundamental rights in Member States)?3
but also on the Joint Declaration on Fundamental Rights of the
Council, the Commission and the European Parliament of 5 April
1977%4, which primarily emphasizes the respect of fundamental
rights such as have emanated “in particular from the constitutions of
Member States.” The fact that the rights in question are not guaran-
teed or recognized in any other way in the constitutions of a// Mem-
ber States is irrelevant. A solution will have to be found that meets

%2 For more information on this point and on the category of the “symbolic right,” see
Déubler, WSI-Mitt. 1987, pp. 195 et seq.

3 See above (Sect. 4, 111, 2).

B4 Off. Gaz. C 103/1,27 April 1977.
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the social policy requirements of Community law?* and that, at the
same time, is a response to the problems arising in the Internal Mar-
ket.?¢

2. General constraints

The fact that the Community is obliged to respect the rights and inter-
ests of the Member States also has an impact on the fundamental so-
cial rights context. More specifically, the restriction of European law
in favor of national provisions affects four areas:

National room for maneuver

Member States want to retain their room for maneuver in the field of
social policy, not least in order to be able to respond quickly or to try
out new initiatives.?*” This means from the outset that it will not be
possible to introduce a very comprehensive set of rules, e.g. in the
form of a European Labor and Social Code. Europe may be able to
define the direction and perhaps set the pace of development, but it
will not be able to impose exclusive rules. For this reason, the ap-
proach to social policy issues will have to be the same as in the field
of economic policy. Ideally - although this will be difficultto achieve —
the system adopted to deal with social issues should be as suprana-
tional as the one practiced for economic issues. Whenever the Com-
munity opens a new market, it would simultaneously have to see to
the introduction of new social policy rules; the same way that the
Community takes action against restrictions of competition, it should
also be able to become active against social dumping.

Diverging regulatory interests

Differences between Member States in terms of their need for inde-
pendence are probably particularly pronounced in the field of funda-
mental social rights. While certain areas —such as equal pay for men
and women - are obviously suitable for the introduction of relatively
“unitary” rules, this is not true for all those rules that affect the way in
which the workers’ interests are defended. It will not be possible, for
instance, to apply the British system of shop stewards in Continental
Europe, and attempts at importing the German system of co-determi-
nation into the United Kingdom would not meet with a very positive

25 See above (Sect. 4, IT).
6 See above (Sect. 2, VI).
27 For more information on the latter, cf. Padoa/Schioppa, p. 55.
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response there either. Industrial relations are quite obviously marked
by national traditions which have become deeply rooted in the minds
of the workers — in spite of the internationalistic aspirations of the la-
bor union movement. Any catalog of fundamental social rights will
have to take this into account.

Economic capacity

Even in the (quite likely) event that the Community were to contem-
plate introducing common rules, allowances will have to be made for
differences in the economic capacity of Member States. Setting spe-
cific minimum standards in terms of concrete amounts would have
the effect of eliminating a competitive edge that the poorer regions
currently enjoy.?® Four weeks of paid annual leave for all workers ac-
tually leaves much national leeway and does not touch upon tradi-
tional structures in industrial relations between management and la-
bor. Nevertheless, any attempt at introducing such a rule would meet
with vehement resistance if it was given an absolutely binding status.
The concept of creating a “social platform” is not very effective be-
cause such a platform would necessarily have to use the least produc-
tive national economies as its yardstick, thus staying far below the
standards achieved in other Member States. If the protection and le-
gitimation objectives pursued by a guarantee of fundamental social
rights are taken seriously, the “platform” will have to be comple-
mented by a dynamic component: the Member States must be
obliged within the bounds of their possibilities to constantly improve
the minimum standard prescribed by the Community. In this context,
the rules to be adopted will have to provide for adequate procedures.
However, what this will boil down to is a model which has elsewhere
been referred to as “Europe of two speeds” or “integration in
stages.”* But there is no other alternative in the field of social policy,
unless the current “uncontrolled proliferation” of exclusively na-
tional social policies is regarded as an alternative.

Autonomy in collective bargaining

Any draft of fundamental social rights will also have to take due ac-
count of the principle of autonomy in collective bargaining which is
recognized in all the Member States of the Community. No Commu-
nity rule can go as far as imposing major restrictions on the bargain-
ing leeway of labor or management - either by specifying both maxi-
mum and minimum standards for certain areas, or by raising the

28 German Ministry of Economics, loc. cit., p. 7.
% For more information, cf. Langeheine/Weinstock, EA 1984, p. 262.
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minimum standard to such a high level that there is practically no
room for improvement by bargaining.

3. Conclusions

Against the background of these restrictive general conditions, a
number of conclusions can be drawn with regard to the potential con-
tents of fundamental rights.

Where the rights involved are defensive-this also includes the
freedom of association because it protects the individual from gov-
ernmental interventions —the traditional system of rules can actually
be maintained. However, one would fall short of a guarantee of Euro-
pean fundamental rights if only a minimum was guaranteed (e. g. in
the context of the freedom of association: the freedom to join an as-
sociation); instead, the Community should act as a pioneer in this
particular area. '

Where it is a matter of ensuring “participation rights” in the broad-
est sense (i. e. labor participation), the Community would be well ad-
vised to keep a very low profile because it will hardly be possible to
incorporate institutionalized co-determination rights in European
law.

True problems arise with regard to fundamental rights that entitle
citizens to receive certain State benefits or that oblige the State to
bring about a given state of affairs. An example of the former type is
the right to receive welfare benefits, while an example of the latter is
the right to work, which cannot be enforceable by legal action; in-
stead it can only lead to an appropriate orientation in employment
policy. If too many rules are introduced in this field, this may impose
excessive restrictions on the Member States’ room for maneuver, and
it may not take due account of their economic capacity.

Given this situation, one might be tempted to follow the example
set by many international agreements and resort to abstraction by
making statements which will hardly ever lead to any concrete action.
However, the reasons for ruling out such an approach are similar to
those that were put forward against a general recourse to interna-
tional conventions: if the rules continue to be abstract and non-com-
mittal after their incorporation into the law of the European Commu-
nities, the actual point of the codification exercise will have been
missed. Conversely, if highly abstract provisions are translated into
concrete action guidelines by means of court rulings, in particular
those of the Court of Justice of the European Communities, a gap
may develop in the long run between the law and the political con-
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“sensus, which would also mean that the point of European codifica-
tion would have been missed. Although the former alternative is
more likely than the latter, this would still create a considerable
amount of legal uncertainty, which would be disadvantageous for all
the parties involved. It would therefore be preferable to introduce a
system of rules which, to the extent possible, draws a clear line be-
tween the Community’s well-defined provisions and the Member
States’ room for maneuver in implementing and updating these rules.
Coming back to the examples mentioned above, this means that what
would be laid down would not be the ECU amounts of Community-
wide welfare benefits, but the institution of “welfare benefits” and
the key criteria to be observed for determining the amounts. Some-
thing similar applies to the objective of full employment which is the
purpose of the “right to work.” While it is very well possible to lay
down its relative importance as compared to other economic objec-
tives, it is not possible to specify concrete employment programs.
Something that is important and that in the past has not been stan-
dard practice in dealing with fundamental social rights is that com-
pliance with prescribed policies will have to be effectively monitored,
without exclusively relying on the legal protection afforded by courts
of justice. In the relevant area, this protection will be limited to moni-
toring passiveness and arbitrariness, political mechanisms such as
monitoring by the Commission and accountability vis-a-vis the cit-
izens may be of much greater practical importance. Without such an
effective dynamic element, fundamental social rights will always be
at risk of being reduced to a mere declaration.®® Especially if the
Community decides not to adopt too comprehensive a set of rules,
the remaining area of major issues should have a much better chance
of being accepted.?!

IIL. The problem involved in establishing binding rules

Trying to find a consensus does not mean that a consensus will actu-
ally be reached. One obstacle may be formed by insurmountable div-
ergences which may emerge, for instance, with regard to the contents
of specific guarantees — something that cannot be ruled out, consider-
ing the large number of players involved and their different perspec-
tives. For this reason, any draft cannot be more than a mere contribu-
tion to the discussion. Another much more serious obstacle may be

240 Cf, Pieters, Sociale Grondrechten op prestaties, loc. cit.
241 For more information on the Community’s regulatory philosophy, which currently
is by all means in keeping with this principle, cf. Anselmann, RIW 1986, p. 936.
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created by the question as to whether a binding guarantee of funda-
mental social rights is wanted at all. Instead, some may want to limit
themselves to a declaration of intent. And even if everybody agrees to
introducing binding provisions, these may take on different forms.
The options available in this context are described and assessed be-
low.

1. The legislative options

Different approaches could be adopted to introducing a “Decla-
ration of Fundamental Social Rights” that is not legally binding. The
political response to a “Recommendation” by the Commission under
Art. 155 of the EEC Treaty (which might quickly get submerged in
the flood of other similar acts) would probably be very limited. An
instrument that would carry more weight would be a declaration by
the European Parliament which might give rise to the expectation
that the other institutions of the Community and the Member States
will adopt the decisions expressed in this declaration.?*> However,
this option is no longer available because the European Parliament
already adopted a “Declaration of Fundamental Rights and Free-
doms” on 12 April 1989%2 in which the catalog contained therein is
described as “final.” Another possible option (which under the given
circumstances is the most likely) is a declaration by the European
Council which would carry the highest moral and political authority
within the Community system.

If a legally binding form is chosen instead, there are two options.
The first one would be based on the so-called supplementary provi-
sions clause (Art. 235 EEC Treaty).” Under this Article, a Regula-
tion or Directive dealing with a catalog of fundamental social rights
could be proposed by the Commission and adopted by the Council in
order to attain the objectives of the preamble, Art. 2 and Art. 117 of
the EEC Treaty.?> The Economic and Social Committee is appar-
ently in favor of this approach.” The second option would be
amending the Treaty under Art. 236 of the EEC Treaty. However, this
would only be possible by means of an international convention ap-
proved by all the Parliaments of the Community’s Member States.
This was the approach adopted for the Single European Act.

22 See in particular Zuleeg, Festschrift Schochauer, pp. 990 et seq.

3 EuGRZ 1989, p. 204,

244 A more detailed discussion of the actual legal impact of Art. 235 of the EEC Treaty
cannot be offered in this context.

5 For more information on these provisions, see Sect. 4, I1, above.

26 See n.230.
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2. Assessment

The drawback involved in adopting a declaration that is not legally
binding is that it requires a properly functioning European public,
which does not exist. Only if a Community institution or a Member
State failed to respect fundamental social rights, consequently en-
countering considerable legitimation problems, could such a decla-
ration be expected to have a practical impact. However, past experi-
ence in Europe has shown that the opposite is true. Nobody is parti-
cularly upset about the fact, for instance, that the free movement of
services should have been implemented since 1970. Now that this
step is being seriously contemplated in the context of the completion
of the Internal Market, it is celebrated as a success. More than 15
years of “execution deficiency” have simply been forgotten. This is
all the more remarkable since the “programmatic norm” involved is
actually very clear, i.e. the removal of obstacles at borders. In the
field of fundamental social rights, the situation would be yet more
difficult since there is leeway for interpretation and discretionary
political decisions, so that it is always possible to deny that this lee-
way has been abused. It does not take much imagination to envision
a Member State declaring that its employment policy was completely
adequate because, although it did not reduce unemployment at the
present, it would do so in future, which would practically be tanta-
mount to an approximation to the “right to work”. Positive effects
can only be expected if a stronger sense of “European identity” de-
velops on the part of the public and if both the European institutions
and the Member States are prepared to take concrete steps in order to
execute such a “program.”

Unlike an amendment to the Treaty, a supplementary provision
under Art. 235 of the EEC Treaty would have the advantage of not
requiring any involvement of the Parliaments of the Member States.
However, since such supplementary provisions would be part of the
so-called secondary Community law, they would be interpreted “in
the light of the Treaties establishing the European Communities”
and of the other primary Community law. In addtion, the same
procedure could be used for any subsequent amendments.

An amendment of the Treaty under Art. 236 would put the funda-
mental rights guarantees on an equal footing with the other guaran-
tees of primary Community law. In addition, there would be no
qualification as regards interpretation in the light of primary Com-
munity law or subsequent legal acts of Community institutions. In
this case, the fundamental social rights would be a factor which
would undeniably be as important as the economic integration objec-
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tives. They would appear to be part of the “constitution” (which in
fact they are in terms of their substance); they would make a major
contribution to completing the unfinished building of the “European
State fragment.” Without any doubt, they would have the greatest
protection and legitimation effect. Following the Single European
Act, the “Fundamental Rights Act” would be another crucial step on
the road to a Europe of the citizens.

3. Outlook

As of today, one cannot safely say which of these approaches will be
adopted. However, this is not the most important issue anyway. What
is needed is a social policy perspective, a “concrete Utopia.” Keeping
in mind all the existing constraints, what might the “social dimen-
sion” look like, when cast in legal norms? In keeping with the magni-
tude of the task at hand, the title chosen for this project is the “Euro-
pean Fundamental Rights Act,” deliberately fashioned after the
Single European Act.
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Section 6: Draft of a European Fundamental Rights Act

L. Object

There is no sharp definition of the term “fundamental social rights.”
Essentially, it is a question of providing a legal correction for situa-
tions of underprivilege and need?’; every citizen should, for exam-
ple, have access to the educational system (right to education), he
should be provided with a job (right to work), and he ought to have a
home of his own (right to a home). The fields of life in need of regu-
lating are not fixed for all time; there will, for example, certainly be a
variety of opinions on whether consumer protection should be in-
cluded among them.

In the following, we intend to opt for a pragmatic solution and to
propose a relatively broad definition.?®® This approach is supported
by the fact that the European Social Charter likewise includes very
many fields of life and that the Opinion of the Economic and Social
Committee is even more comprehensive in character. Finally, it is jus--
tifiable to adopt a broad approach to the subjects involved, because it
will never be possible to forecast all the possible situations that can
be a cause of jeopardy or need. Furthermore it is therefore conceiv-
able that, under different circumstances, it will also be necessary to
provide security for some situations that at present tend to be re-
garded as natural and acceptable consequences of the economic pro-
cess.

The draft presented here offers the additional opportunity of con-
sidering some more recent developments that have only been dealt
with to a slight extent so far in the existing legal texts, if at all. We are
referring, for example, to the specific dangers arising from informa-
tion technology and genetic engineering, which are still waiting for a

47 Kittner, AK-GG, Art. 20 para. 3 IV, marg. note 64.
248 As does Betten, p. 85.
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legal answer. Apart from that, we shall need to consider the discus-
sion on improved environmental protection, even though this does
not constitute a constitutional novelty. In the “labor” field, there are
two new features that need emphasizing. First of all, account will
have to be taken of the fact that different kinds of employment rela-
tionships exist, ranging from part-time work to the activities of the
self-employed —it is possible that the need for protection will not be-
come less (but rather, if anything, greater) as a result of the fact that
there are more and more. deviations from the traditional type of
standard employment relationship. Secondly, it is necessary to men-
tion non-gainful work; there is a discussion taking place-and not
only in the Federal Republic of Germany-about its equal value,
which must also be reflected in a catalog of fundamental social
rights.

It did not appear meaningful to select from among potential rights
in such a way that only the consequences of the Internal Market were
covered. These cannot be distinguished in terms of their contents and
structure from other secondary phenomena and results of economic
life; it was our intention that the standards to be drawn up should not
be based on uncertain forecasts and rough estimates. At the same
time, however, a link with economic life as a whole is necessary; if an
attempt is made to guarantee rights and freedoms independently of
the economic and social situation, they will not put down roots of
their own: in this respect, we are dealing with the traditional canon of
fundamental rights and liberties as reflected, for example, in the
European Convention for the Protection of Human Rights and Fun-
damental Freedoms.

Nevertheless, the proposal to be drawn up here was not supposed
to do completely without guarantees for defensive rights. The Euro-
pean Convention for the Protection of Human Rights and Freedoms
is not yet an integral part of Community law, but only a “framework
of reference” for judgments of the Court of Justice of the European
Communities (ECJ).2# The classic fundamental rights are largely pro-
tected in the Member States, so that they are only relevant for the
Community itself in exceptional cases?, but even so, it would be de-
sirable to rule out the possibility of imponderabilities and superflu-
ous differences of opinion in this field. By analogy with Art. 4 of the
draft constitution of the European Parliament?’!, the material part of
the European Human Rights Convention should therefore be

249 EP White Paper on fundamental rights, p. 15.
250 Ppescatore, EuR 1979, p. 5.
L Seen. 46,
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adopted into Community law. Formal accession by the Community
is not recommended, since there are convincing aspects of an organi-
zational and practical political nature that argue against it.2

IL. Structure of the Fundamental Rights Act

In accordance with the customary practice in European law-making,
the Fundamental Rights Act should be preceded by a preamble. This
not only reflects the intentions of its authors, but also provides an op-
portunity for mentioning those elementary common goods that are
the prerequisite for any protection of human rights: without internal
and external peace, without an environment worth living in, without
preserving the human race, and without a functioning, productive
economy, the best guarantees are worth no more than the paper they
are written on. These so-called third-generation human rights are ele-
mentary Community goods, which do not lend themselves to positi-
vation in the form of subjective rights; to mention them expressly is
more than simply to acknowledge the need for systematic consis-
tency.

The Act’s substantive regulations begin in a first paragraph with
fundamental provisions concerning in particular the effect of the
fundamental rights and their relationship with the law of the Member
States.

The second part, entitled “General human rights,” comprises those
guarantees to which everyone is entitled, irrespective of whether he
has worked or not. The order is not compulsory, but the draft is based
on the idea that the general conditions should be regulated first of all,
with the concrete personal rights only following on after that. It is
therefore intentional that, for example, the right to security of basic
needs (Art. 7) is mentioned before the right to the free development
of the personality (Art. 8).

The third section is devoted to the “fundamental rights of the
working population,” a term that has been chosen intentionally, since
it is not concerned exclusively with the rights of employees.?>® The
distinction made here corresponds to that found in the Opinion of
the Economic and Social Committee.?** In individual cases -for ex-
ample in the case of the unemployed or of those retiring from active
working life —there may be some overlapping; in this respect, the

232 Capotorti, Essays in Memory of Sasse, pp. 703 et seq.

253 Apart from that, it was necessary to find an equivalent translation for the expres-
sions “travailleurs,” “lavoratori,” “trabajadores,” etc.

354 Seen. 25.
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regulation of aspects that belong together has priority over absolute
systematic consistency.

The fourth section deals with asserting rights, which comprises
both political measures and resort to the courts. The fifth section con-
tains provisions on the entry into force and publication.

In the following, we first present the text of the draft; this is fol-
lowed by explanations relating to the individual sections or articles.

EUROPEAN FUNDAMENTAL RIGHTS ACT
(List of Heads of State concluding the Treaty)

Determined to continue the work started with the Treaties establish-
ing the European Communities and the common tradition of preserv-
ing and developing human rights;

Considering that the rights of the individual can only be realized if
external peace is preserved, if the threat to the natural basis of life is
reduced, if the human genotype is not altered by technical interven-
tion, and if the economy and technology are developed to such an ex-
tent that every form of poverty and backwardness can be abolished;

Convinced that human rights presuppose a free, democratic and
peaceful society in which the rule of law prevails and in which every-
one can play an effective role in organizing social, economic, politi-
cal and cultural living conditions;

Expecting that, as the Internal Market is implemented step by step,
a unity will come about whose dynamism will create the appropriate
economic conditions for reducing unemployment, for increasing af-
fluence for all citizens, and for satisfying their basic needs;

Determined that economic and social cooperation in the Commu-
nity should be further developed and that the social progress created
by the European process of unification should find visible expres-
sion;

Have agreed as follows:

A. Basic provisions

Art. 1: Protection of human dignity by fundamental rights

(1) The European Communities and the Member States shall protect
the dignity of the individual and shall grant the following funda-
mental rights to every person subject to their legal sovereignty.
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(2) The European Communities recognize as binding on them the
fundamental rights guaranteed in the European Convention for
the Protection of Human Rights and Fundamental Freedoms.

Art. 2; Effect of the fundamental rights

(1) The fundamental rights shall be binding on the legislative, execu-
tive and judicial authorities of the Community and of the Mem-
ber States.

(2) Restrictions shall only be permissible where they are expressly
provided for.

(3) The elaboration and further development of the fundamental
rights is a matter both for the European Communities and for the
Member States. The existing distribution of competences in this
respect shall be respected.

(4) No fundamental right shall be infringed in its substance.

Art. 3: Relationship to the law of the Member States

(1) Rights guaranteed in the Member States shall remain in force
wherever they coincide with the following fundamental rights or
afford the individual more extensive protection.

(2) The European Communities may not reduce these rights, even by
means of other legal acts.

B. General human rights

Art. 4: Right to physical and intellectual integrity

(1) Theright to life, health and physical integrity shall be inviolable.

(2) The production, distribution and use of goods shall only be per-
missible within limits compatible with the provisions of para. 1
hereof.

(3) The Member States and the European Communities undertake to
counteract any threats to the objects of legal protection men-
tioned in para. 1 hereof. Where Member States are entitled ac-
cording to their laws to intervene directly or indirectly, such inter-
ventions must be restricted to the unavoidable minimum.

(4) Medical care must be available to everyone. The needy shall be
given treatment free of charge.

Art, 5: Right to an intact environment

(1) The production, distribution and use of goods must not destroy
the natural basis of life (air, water, soil and forests) nor the exist-
ence of plant and animal species, and shall not jeopardize them
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more than is unavoidable. The cultural heritage shall be pre-
served.

(2) The European Communities and the Member States shall adopt
the necessary measures in order, by means of technical innova-
tions, to further reduce the extent of the danger.

(3) The Member States shall appoint special administrators, who can
start legal proceedings if para. 1 hereof is infringed. Nothing in
this shall affect the right to initiate criminal proceedings.

Art. 6: Right to genetic identity

(1) Human beings shall not be made the object of genetic engineer-
ing processes. The passing of genetic material to the next genera-
tion must not be altered by means of technological intervention.

(2) The cloning of embryos and surrogate motherhood shall be for-
bidden; human organs must not be made the object of contracts
against payment. Genotype analyses shall only be permissible
within the framework of voluntary medical treatment.

(3) The European Communities and the Member States shall take ef-
fective precautions in order to ensure that these principles are
also observed by private persons. This includes the appointment
of special administrators who can initiate judicial proceedings if
paragraphs 1 and 2 hereof are infringed.

Art. 7: Right to security of basic needs

(1) Everyone shall have the right to an adequate standard of living
for himself and his dependants, including sufficient food and
clothing and adequate accommodation. The European Commu-
nities and the Member States shall take the necessary steps to
combat poverty.

(2) Anyone who does not possess sufficient funds and is unable to
obtain them either by his own work or by receiving assistance
from his family shall be entitled to support from public funds.
The amount shall be calculated in such a way that the aims of
para. 1 hereof are achieved. Special needs, for example in the
case of illness or handicaps; shall be taken into account.

Art. 8: Right to the free development of the personality

Everyone shall have the right to the free development of his personal-
ity, provided that he does not thereby infringe the legally protected
interests of third parties or the general public.
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Art. 9: Right to data protection

(1) Everyone shall be allowed to decide for himself what data relat-
ing to his own person he wishes to release.

(2) Restrictions of this right shall only be permissible on the basis of
regulations of the European Communities or parliamentary laws
of the Member States and for the protection of a distinctly su-
perior interest.

(3) Data may only be used for those purposes for which they were
collected.

(4) Personality profiles and other data collections contrary to human
dignity shall be inadmissible.

(5) The individual shall have the right to obtain information free of
charge on all data stored in machines that relate to his person or
which could be related to his person. The European Communi-
ties and Member States shall provide further control mecha-
nisms, such as setting up independent data protection commis-
sions to monitor the observance of the principles laid down here.

Art. 10: Right to education

(1) Everyone shall have a right to education. In this way, he is en-
abled to play a useful role in a free society.

(2) General education shall serve the full development of the human
personality and shall promote understanding, tolerance and
friendship among peoples and respect for human rights.

(3) Everyone shall be entitled to acquire the knowledge and ability
that are necessary for exercising a profession.

(4) Access to educational facilities, including universities, shall be
free and not dependent on the payment of fees. A shortage of
educational and training capacities must not lead to the defini-
tive exclusion of particular applicants.

(5) The Member States shall respect parents’ right to ensure that
their children receive an education and instruction in accordance
with their own religious and philosophical convictions.

Art. 11: Right to work

(1) Every citizen of the European Communities shall have a right to
work in a self-employed capacity or to paid employment. Any
permitted activity may be chosen as a profession.

(2) The right to work in a self-employed capacity shall include the
right to found an enterprise, to participate in an existing enter-
prise, and to form a cooperative or comparable organization to-
gether with others for the members’ mutual benefit; this shall ap-
ply irrespective of the Member State in which the activity is exer-
cised.
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(3) The right to paid employment shall comprise the right to choose
freely one’s place of work and the entitlement to apply for vacant
posts and not to be discriminated against for irrelevant reasons
when a selection is made among a number of applicants. The re-
sults of a genotype analysis must not be taken into account. The
Member States are obliged to set up or to maintain job placement
services free of charge, which shall be available to all those seek-
ing work. Employment agencies working on a profit-making ba-
sis shall be prohibited.

(4) The achievement of full employment shall have priority over
other objectives of economic policy. Until full employment is
achieved, the European Communities and the Member States
may only adopt measures to promote the economy if they result
in a positive effect on the labor market situation.

(5) Restrictions on the rights guaranteed according to paragraphs 1
to 3 shall only be admissible where this is in the overwhelming
public interest. Forced labor must not be reintroduced.

(6) Because of their social importance, housework and bringing up
children, voluntary honorary activities and other forms of so-
cially useful non-gainful work shall gradually be made equiva-
lent to gainful employment. The aim is to provide for the free
choice of the individual between different forms of work, not
governed by economic considerations.

Art. 12: Right to a family and life companionship

(1) Marriage, the family and life companionships regarded as per-
manent shall be protected.

(2) The European Communities and the Member States shall pro-
vide specific benefits and fiscal measures for this purpose.

(3) During an appropriate period before and after giving birth,
mothers shall enjoy special assistance from the state.

(4) Children must have equal opportunities in society, irrespective of
their social background.

Art. 13: Right to personal property

(1) Everyone shall have a right to respect for his personal property.
The obligations under Art. 18 (3) shall be taken into account.

(2) Nothing in this shall affect Art. 222 EEC Treaty and Art. 86
EAEC Treaty.

(3) The law of succession shall be guaranteed, subject to the law of
the Member States.
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Art. 14: Right to consumer protection

(1) Everyone shall have the right to choose freely among goods and
services. Articles forming part of the essential necessities of life
must not be refused to the individual on the grounds of the free-
dom of contract.

(2) The European Communities and the Member States shall adopt
the necessary measures in order to ensure that the consumer is in-
formed about the supply of goods available,

(3) The consumer shall not be placed at an unfair disadvantage
either with regard to contractual conditions or with regard to
pricing.

(4) Anyone who manufactures goods or places them in circulation
shall be responsible for any harm suffered by other persons as a
result.

Art. 15: Freedom of movement

(1) Within the European Communities, there shall be freedom of
movement. No national of a Member State may be expelled or
deported from another Member State.

(2) Everyone shall have the right to leave the territory of the Commu-
nity. Nationals of Member States must not be refused entry.

Art. 16: Equal rights

(1) All persons shall be equal before the law and shall not be treated
differently for no objective reason.

(2) No one shall be directly or indirectly given preferential treatment
or discriminated against on the grounds of his membership of a
different Member State, or on the grounds of sex, race, religion,
political or trade union activities, personal way of life or other
personal or social circumstances. The command of a particular
language shall only be taken into account if this is indispensable
for the exercise of particular functions.

(3) It shall be task of the European Communities and the Member
States to remove all economic and social obstacles that prevent
the effective exercise of the rights guaranteed under this Act.

(4) Traditional disadvantages can be compensated for by the
granting of specific advantages; this shall apply in particular to
women and ethnic groups.

Art. 17: Right of asylum and rights of foreigners from third states

(1) The Member States shall grant asylum to persons persecuted on
political grounds. In this context, they shall take the Convention
on Refugee Status of 28 July 1951 and the Protocol on Refugee
Status of 31 January 1977 as the basis.
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(2) Persons from third states who are legally resident in a Member
State at the time when this Act enters into force may only be ex-
pelled if their residence was temporary in nature from the very
beginning, if their application for asylum has been rejected, or if
they have become guilty of a serious criminal offense.

(3) The European Communities shall lay down the principles that
shall apply in future to the entry of non-EC nationals.

(4) Intheir respective territory, the Member States can make work in
a self-employed capacity or paid employment by persons from
third states subject to a work permit.

Art. 18: Right 1o solidarity

(1) Any person in a situation of personal distress shall be entitled to
the solidarity of society.

(2) Combinations for the mutual benefit of the members, such as
cooperatives and self-help groups, and charitable organizations
deserve the special support of the European Communities and
the Member States.

(3) No one shall use his economic or social position to impair or
hamper the exercise of other citizens’ fundamental rights.

(4) The principle of solidarity shall justify the intervention by the
European Communities and the Member States in earnings op-
portunities and existing economic rights.

C. Fundamental rights of the working population

Art. 19: Right to uniform protection

(1) Dependent employment shall enjoy the special protection of the
European Communities and the Member States.

(2) Every Member State shall guarantee a uniform labor and social
law that provides comparable protection for all employees, irre-
spective of the peculiarities of their employment relationships.

Art. 20: Right to form coalitions

(1) Every employee shall have the right to combine with others to
form trade unions to preserve and promote their conditions of la-
bor and their economic situation, and to join existing organiza-
tions. It shall be permissible to form employers’ associations.

(2) Trade unions and employers’ associations shall determine their
internal structures and their programs in their own responsibil-
ity; their recognition as legal persons and the extent of their
rights shall not depend on state registration.
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(3) Trade unions shall have the right to provide information in the
business about their activities, and to solicit new members; for
this purpose, they can appoint delegates to the companies.

(4) Paragraphs 1 to 3 shall apply mutatis mutandis to the formation
and activities of organizations working on a cross-border level.

(5) Trade unions and employers’ associations shall have the right to
combine into national and international umbrella organizations.

Art. 21: Right to collective bargaining

(1) Trade unions shall have the right to engage in collective bargain-
ing negotiations with individual employers, combinations of en-
terprises and employers’ associations; neither the Communities
nor the Member States may prescribe a specific negotiation level
with binding effect.

(2) Collective agreements shall be binding at least on the members of
the organization concluding the agreement. The Member States
shall have the right to extend the effect of collective agreements
to employees who do not belong to the organizations concluding
the collective agreement, and who do not enjoy any other collec-
tive protection. Employees who are only temporarily active in a
country can be made subject to the collective agreements of that
country even if they are subject to foreign collective agreements.

(3) It shall only be possible to contract out of collective arrange-
ments where this is to the benefit of the employees.

(4) European collective agreements shall be admissible. They can be
concluded by organizations in the sense of Art. 20 (4) and (5), and
shall be subject to the general legal principles of the Member
States unless the European Communities enact uniform regula-
tions.

Art. 22: Right to participate

(1) Employees shall have the right to participate in the decisions
made in their businesses and their enterprises, subject to the regu-
lations in force in the Member States.

(2) If decisions on working conditions are made elsewhere than in
the employer’s enterprise, or in the state administration, ad-
equate participation by the employees concerned shall be in-
sured.

(3) The Community must not cut back existing participation rights
either directly or indirectly.

Art. 23: Right to strike
(1) Employees shall be entitled to take collective action, including an
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effective right to strike, in the event of conflicts of interest, except
where this would run counter to obligations under current collec-
tive agreements, Legal labor disputes in other Member States can
be supported by solidarity strikes.

(2) Intervention by the Member States in these rights shall only be
admissible on the grounds of urgent requirements of the public
interest. Compulsory arbitration shall be prohibited.

(3) Any persons in other businesses who, as a consequence of a labor
dispute, cannot continue to be employed shall at least be entitled
to substitute wage benefits in accordance with the law of the
Member States.

Art. 24: Right to a contract of employment

(1) Every employee shall be entitled to a written contract of employ-
ment, which must not contain any conditions that place him at an
unfair disadvantage.

(2) The employer can only derive rights from an employment rela-
tionship if the conditions of para. 1 hereof have been met.

Art. 25: Right to humane working conditions

(1) Employers and bodies representing interests in the business shall
protect and promote the free development of the employees
working in the business.

(2) Notwithstanding the obligations resulting from Art. 4, the organi-
zation of work must be orientated towards the objective of ex-
panding the individual employees’ room for action, facilitating
the development of their creative abilities, and avoiding exces-
sive burdens. :

(3) If collective agreements and other autonomous arrangements fail
to come up to the objectives of para. 2 hereof, the European
Communities and the Member States shall pass the necessary
regulations.

Art. 26: Right to appropriate working hours

(1) Every employee shall be entitled to appropriate working hours,
the duration and position of which must neither endanger his
health nor unreasonably impair his family and social relations.

(2) Regular working hours should not exceed 8 hours per day and 40
hours per week. In the case of particularly burdensome activities,
shorter maximum times can be laid down, as can longer maxi-
mum times in the case of particularly light activities.

(3) If more than 2 hours of overtime are worked in a calendar week,
they shall be compensated for by time off.
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(4) The position of the working hours must correspond to the em-
ployee’s individual requirements subject to the constraints of the
working process.

(5) Sunday work shall only be permissible in the public interest, for
the benefit of the population’s leisure interests, and whenever
working productivity on weekdays would otherwise be substan-
tially impaired.

(6) Night work shall only be permissible in the public interest and in
the case of those forms of technology that cannot tolerate an in-
terruption.

(7) Sunday work and night work must also be compensated for by
additional time off.

Art. 27: Right to holidays

(1) Every employee shall be entitled to a paid holiday for recrea-
tional purposes of at least 3 weeks per year.

(2) A longer duration and the modalities of the entitlement shall be
determined by collective agreements; the individual Member
State shall merely provide for a statutory minimum standard.

(3) The Member States shall be obliged step by step to improve the
valid minimum standard within the limits of their economic pos-
sibilities; in this context, public holidays and any other forms of
paid release from work shall be taken into account.

Art. 28: Right to maintenance of personal rights

(1) Employees shall not suffer any form of disadvantages in their em-
ployment relationship as a result of exercising their rights under
Arts. 20 to 23 or their freedom of expression inside or outside the
business. This shall not apply to criminal offences and to the be-
trayal of trade secrets.

(2) An employee shall be entitled to refuse to perform any task that
would subject him to an unforeseeable conflict of conscience.

(3) Scientists working as employees shall be entitled within the limits
set by the employer to determine the object of their research and
to decide for themselves on the methods to be applied. The right
to publish the results of the research may only be restricted for ur-
gent reasons of public interest or because essential company in-
terests would be jeopardized.

Art. 29: Right to appropriate remuneration
(1) Every employee shall be entitled to a wage or salary that corre-
sponds to the extent and the nature of his work. In this respect,
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physical and mental burdens, necessary qualifications and re-
sponsibility for others shall be taken into account.

(2) The remuneration must in all cases be sufficient to insure that the
employee and his dependants can lead a free and dignified life.

Art. 30: Right to further training and retraining

(1) Every employee shall be entitled to the necessary further training
or retraining when there are organizational or technical changes
impending at his place of work.

(2) For this purpose, he shall be granted a limited release if neces-
sary.

(3) For unemployed persons, special further training and retraining
programs shall be organized. Anyone who has been unemployed
for longer than | year shall be entitled to admission to such a pro-
gram.

Art. 31: Right to protection against dismissal

(1) The employment relationship can only be terminated by the em-
ployer if an adequate period of notice is observed, unless the em-
ployee has committed a serious dereliction of duty.

(2) Termination of the employment relationship against the will of
the employee shall only be permissible on the grounds of an over-
riding interest on the part of the employer.

(3) When an employment relationship is terminated, the employee
shall be entitled to severance pay, the amount of which shall be
determined by the employee’s social situation.

(4) The Member States may exclude small businesses with up to 5
employees from the principles of paras. 2 and 3 hereof.

Art. 32: Equal rights for men and women

(1) Notwithstanding the principles deriving from Art. 16, men and
women shall be entitled to equal remuneration for equal work.
The essential criteria for determining the remuneration must not
be laid down in such a manner that they are met distinctly less
frequently by members of one sex than by members of the other
sex.

(2) Men and women shall have equal access to jobs, except where a
particular sex is an indispensable prerequisite for a specific activ-
ity. Any form of direct or indirect preference or discrimination
shall also be prohibited in promotion, in conditions of employ-
ment and in termination of the employment relationship.

(3) If para. I hereof is not observed, the remuneration that is paid to
the sex which is treated better shall be owing. If para. 2 hereof is
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)

©)

infringed, compensation for damages shall be paid, which shall
as a rule amount to 6 months’ salary.

Anyone who claims an infringement of the principles of paras. 1
and 2 hereof need only furnish prima facie evidence in the form
of substantial indications; the legal consequences provided in
para. 3 hereof shall not arise only if the employer can show good
cause not related to sex, or if he can prove that the employee’s sex
is an indispensable prerequisite for the activity.

Pregnant women shall be released from work at least 6 weeks be-
fore and at least 8 weeks after giving birth; the Member States
shall ensure that during this period, the wage continues to be paid
or that the same amount in substitute benefits is granted from
public funds. Pregnant women may only be given notice with
state approval. Mothers and fathers shall be entitled to parental
leave lasting at least until the time when the child reaches the age
of 18 months.

Art. 33: Rights of migrant workers

(1)

@)

€)

(4)

Nationals of other Member States shall have equal access to jobs;
nothing in this shall affect Art. 48 para. 4 of the EEC Treaty. No
work permit shall be necessary.

Any form of direct or indirect discrimination or preference on the
grounds of nationality shall be prohibited, also in the case of
wages and salaries, conditions of employment, participation
rights, promotion and protection against dismissal. Employees
deployed in a country other than the state in which their em-
ployer enterprise has its headquarters shall be entitled at least to
the wages and conditions of employment customary at their place
of deployment.

No one working in different Member States shall suffer any dis-
advantages in connection with social and unemployment insur-
ance as a result.

Persons from third states who are legally resident in the Commu-
nity territory shall have the same rights as nationals of Member
States, even if a work permit had to be granted under Art. 17 (4)
before they could begin work.

Art. 34: Rights of juvenile employees

(1)
@)

€)

Child labor shall be forbidden.

The minimum age for admission to employment shall be 15 years.
Exceptions for certain light work shall be admissible, provided
that they endanger neither health nor morals nor education.
Young persons under the age of 18 must not be employed for
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longer than 40 hours per week and under no circumstances be-
tween 10 p.m. and 6 a.m. Attendance at schools and other activi-
ties serving vocational training shall count towards the working
hours.

(4) Juveniles undergoing training shall in principle enjoy the same
rights as employees. The amount of their remuneration shall be
fixed according to the amount of work performed.

Art. 35: Rights of handicapped employees

(1) The European Communities and the Member States shall adopt
appropriate measures to enable handicapped persons to undergo
vocational training in accordance with their abilities.

(2) As long as the unemployment rate among the handicapped is
higher than that among the non-handicapped, employers must, in
accordance with the more detailed provisions of national law, fill
a certain percentage of their jobs with handicapped persons.

(3) Handicapped persons shall be employed in accordance with their
abilities. They shall enjoy increased protection against dismissal.

(4) For handicapped persons who are not available to the general
labor market, occupations protected against competition shall be
established.

Art. 36: Rights of older employees

(1) Higher age shall notlead to discrimination in employment.

(2) As long as the unemployment rate among employees older than
50 is higher than the average rate for all employees, the Member
States shall be obliged to provide either for increased protection
against dismissal or for wage subsidies for employing this group
of persons.

(3) The Member States can permit employment relationships to end
when a particular age is reached, provided that the payment of an
adequate old-age pension is insured.

(4) The amount of the old-age pension shall be determined in ac-
cordance with the objectives of Art. 29 (2).

Art. 37: Rights of persons in atypical employment

(1) The protection guaranteed in Art. 19 shall also be enjoyed by
part-time workers and employees on fixed-term contracts of em-
ployment.

(2) Part-time workers shall in particular be entitled to equal pay for
equal work. They must not be employed for less than 3 hours per
day. The time on standby, together with the work actually per-
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formed, must not exceed 40 hours per week and shall be remuner-
ated at 50 percent of the collectively agreed wage.

(3) Fixed-term contracts of employment shall only be permissible for
those standing in for absent employees and for reasons con-
nected with the person of the employee.

(49) Loan employment shall be prohibited.

Art. 38: Right to social security

(1) The Member States shall be obliged to maintain a system of so-
cial security that protects employees in the event of sickness, old
age and invalidity, and also their surviving dependants.

(2) Every employee shall have access to this system unless he ap-
peats not to be in need of protection, because of his high income
or because of alternative security that is not derived from other
persons,

(3) The authorities responsible for social security shall enjoy self-ad-
ministration within the framework of the law; the two sides of in-
dustry shall be enabled to participate in decision-making.

(4) Social security shall be financed by contributions from employ-
ers and employees and, to an appropriate extent, from tax reve-
nue.

Art. 39: Right to unemployment insurance

(1) All employees shall be insured against unemployment.

(2) The benefits in unemployment insurance must amount to at least
60 percent of the net remuneration which the employee received
in the last 4 weeks before becoming unemployed. Benefits
granted for lengthy periods of time shall be converted and in-
cluded; overtime shall not be taken into account.

(3) The benefits shall be granted for as long as the unemployed per-
son is willing and able to accept a reasonable job and social in-
surance does not provide security.

(4) The Member States can make continued benefits in the event of
unemployment lasting longer than 1 year dependent on the need
of the person entitled.

Art. 40: Rights of the self-employed
(1) Anyone who can decide freely on his working conditions but is
nevertheless economically dependent on another person shall be
entitled to be treated no worse than comparable employees.
(2) The Member States may implement this principle by
- either making this group of persons in general subject to their
labor and social law, or
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— declaring individual parts of their labor and social law to be
applicable, and at the same time providing for their remunera-
tion to be an appropriate percentage higher than the collec-
tively agreed wage for comparable work, or

- providing for the remuneration to be such a high percentage
above the collectively agreed wage for comparable work that
this provides adequate compensation for all the risks to be
borne by the self-employed person.

(3) The European Communities and the Member States shall
endeavor step by step to extend the protection provided for in
Arts. 26, 27, 29, 30, 32, 38 and 39 also to those self-employed per-
sons who employ not more than 5 employees.

Art. 41: Rights in the case of illegal employment

(1) Anyone who performs work in paid employment and thereby in-
fringes valid law can claim the same entitlements that would have
been derived from the same work if the law had been observed.

(2) The European Communities and the Member States shall adopt
further measures in order to rule out any form of illegal employ-
ment.

D. Asserting rights

Art. 42: Accountability of the Community and the Member States

(1) Where the fundamental rights guaranteed above merely create
obligations to pursue certain objectives, the European Communi-
ties and the Member States shall submit a report every year on the
status of their efforts.

(2) Upon request, a copy is sent free of charge to every citizen.

Art. 43: Action by the Commission or a Member State

If a Member States infringes the obligations imposed on it by this
Act, it shall be possible to bring the matter before the Court of Justice
of the European Communities subject to the provisions of Arts. 169
to 171 EEC Treaty.

Art. 44: Action by an individual

(1) Anyone can apply to the courts of the Member States to assert the
rights guaranteed by this Act; these courts in turn shall request a
ruling of the Court of Justice of the European Communities ac-
cording to the more detailed provisions of Art. 177 EEC Treaty.

(2) If a national court infringes Art. 177 para. 3 EEC Treaty, the per-
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son affected can apply direct to the Court of Justice of the Euro-
pean Communities. The latter shall be authorized to pass judg-
ment on the matter itself,

Art. 45: Legal action by an association

(1) The rights under Arts. 19 to 41 can be asserted in court by the
trade union to which the person concerned belongs. The same
shall apply if the rights under Arts. 4t0 6, 8,9, 11 (3), 12(3), 13, 16
or 18 are infringed during the performance of work in paid em-
ployment.

(2) Nothing in this shall affect Art. 5 (3) and Art. 6 (3).

Art. 46: Awarding of contracts and subsidies

Public contracts and subsidies may only be awarded by the European
Communities and the Member States to those enterprises which fully
observe this present Act.

Art. 47: Prohibition of discrimination

The exercise of the rights guaranteed above must not lead to dis-
crimination. This shall also apply even if an employee temporarily
withholds his labor until the employer ceases infringing these rights.

E. Entry into force and publication

Art. 48: Entry into force

This Act shall enter into force on 14 July 1989. Any laws of the Euro-
pean Communities or of the Member States that contradict it shall
become invalid at the same point in time.

Art. 49: Publication

(1) The present Act shall be published in the Official Journal of the
European Communities.

(2) After its entry into force, its wording shall be publicly displayed
for one year; unless the Member States lay down something dif-
ferent, this shall be a matter for the local authorities.
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EXPLANATORY NOTES ON THE PROPOSED TEXT

Preliminary remarks

The following brief explanatory notes are intended to make clear
what was intended and to prevent misunderstandings. In addition, it
is intended that the origins of individual provisions in the national
constitutions should be made clear by corresponding references. In
this connection, we have based ourselves on the available German
translation.”® With regard to English law, where there is no written
constitution, the legal literature has been taken into account.?*

The preamble

The content of the preamble contains a new accent in that human
rights are not regarded as the precondition for all other goods, but on
the contrary, that the existence of a specific state of nature and so-
ciety is understood as the precondition for the possibility of realizing
human rights.

Asto the rest, a preamble is found in the Irish, French, Spanish and
Portuguese Constitutions and in the German Basic Law.

Art. 1

Art. 1 is modeled on Art. 4 (1) of the draft constitution of the Euro-
pean Parliament.?’’ In its reference to human dignity it agrees, inter
alia, with Art. 1 (1) German Basic Law, and also with Art. 2 para. 1 of
the Greek Constitution, Art. 1 of the Portuguese and Art. 10 para. 1 of
the Spanish Constitutions.

Fundamental rights are regarded as human rights, not as rights that
are restricted to a state’s own nationals. An exception applies to the
right to work under Art. 11, which is designed as a right of the Com-
munity citizens.

The acknowledgement of the European Conventlon for the Protec-
tion of Human Rights incorporates the traditional stock of human
rights into Community law, and thus constitutes a safety net to catch
all those—albeit not very frequent —cases in which the Community
intervenes in the citizen’s sphere of liberty by positive action. One

25 Die Verfassungen der EG-Mitgliedstaaten (The Constitutions of the EC Member
States). Texts with an introduction and index by Prof. Dr. Adolf Kimmel, Wiirzburg
University, Munich, valid as of 1 July 1987.

26 Loewenstein, Staatsrecht und Staatspraxis von GrofBbritannien (Constitutional
Law and Constitutional Practice in the United Kingdom), vol. II, Berlin-Heidel-
berg-New York 1967; Wade/Bradley, Constitutional and Administrative Law,
Tenth Edition, by A, W. Bradley, London and New York 1986.

%7 Reproduced in Section 1 IV above.
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might think in this connection of competition and agricultural policy,
and especially of its legal relations with its own civil servants. No ref-
erence to the additional protocols was necessary, since the rights
mentioned there have either been expressly secured by the present
Charter, or are not thematically relevant.

Art. 2

The provision makes it clear that these fundamental rights are stand-
ards which bind the European Communities in the same manner as
the individual Member States. Models can be found in Arts. 9 para. 1
and 53 para. 1 of the Spanish Constitution, in Art. 18 para. 1 of the
Portuguese Constitution and Art. 1 (3) of the German Basic Law. The
commitment to guaranteeing the essential substance corresponds in
addition to the decisions of the Court of Justice of the European
Communities?®® and to Art. 26 of the declaration of fundamental
rights adopted by the European Parliament on 12 April 1989, Euro-
pean Fundamental Rights Journal (EuGRZ) 1989, 207.

The principle of respecting the competences of the Member States
makes it advisable expressly to emphasize that the Fundamental
Rights Act is not intended to produce a shift of competences. Except
where the Act itself lays down substantive regulations, the implemen-
tation and further development of fundamental rights is a matter for
the Member States.

Where the fundamental rights do not refer to specific actions
which the Community or Member States must perform or refrain
from performing, but leave open (political) room for maneuver, this
does not rule out the possibility of obligations. In such cases, these
are restricted to the necessity of adopting at least some measures that
are orientated towards the program laid down and to insuring that no
inappropriate considerations play a role in this context.

The Act refrains from making a general statement on the effect of
fundamental rights against private parties. As is made clear not least
by the decisions of the European Commission on Human Rights and
the European Court of Human Rights?®, it will in many cases be up
to the (national) legislator to mediate between the colliding spheres
of fundamental rights of individual citizens. It is expressly empha-
sized in Art. 18 that social and economic power must not be used to
hinder or prevent others from exercising their fundamental rights;
the validity of fundamental rights in employment relationships af-
fects Art. 28 in particular.

28 ECJ Collection 1974, p. 507 (in re Nold).
2 Survey in Frowein/Peukert, EMRK-Kommentar (Commentary on the European
Human Rights Commission), Art. 1, marg. notes 9 et seq.
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Art. 3

The provision of para. ! is modeled essentially on Art. 142 German
Basic Law; it attempts to avoid the misunderstandings which are pos-
sible in that Article with regard to more extensive rights. In substan-
tive terms, Art. 27 of the declaration of fundamental rights adopted
by the European Parliament on 12 April 1989 (EuGRZ 1989, 207)
coincides with this Article.

Para. 2 contains a regulation protecting the status quo, which not
only excludes the possibility of dismantling rights, but which would,
for example, also prohibit facilitating the escape from participation
rights by creating a European company statute that did not include
participation.

Art. 4

There are numerous parallels to the provision of para. 1 in national
constitutional law; reference can be made to Art. 11 of the Nether-
lands Constitution, Arts. 24 and 25 of the Portuguese, Art. 21, para. 3
of the Greek, Art. 32 para. | of the Italian and Arts. 15 and 43 of the
Spanish Constitutions.

The provision of para. 2 draws the necessary consequences from
para. 1 for the area of jurisdiction of the European Communities. No
provision of this kind exists so far in the national constitutions, but
Art. 41 para. 2 of the Italian Constitution, for example, restricts the
initiative of the private economy in such a way “that it (must) not be
exercised contrary to the public interest or in a manner that harms the
safety, liberty and dignity of man.” Corresponding rules are far more
common on the level of simple laws; the German Law on Equipment
Safety?s is based on a corresponding consideration. Ideas such as
those expressed in para. 3 are playing an ever more important role in
the context of environmental and building law.

There is a parallel to para. 4 in Art. 64 para. 2 of the Portuguese
Constitution and Art. 32 para. 1 of the Italian Constitution.

Art. 5
Environmental protection has been expressly recognized in the Ital-
ian Constitution and in various more recent constitutions. Art. 9
para. 2 of the Italian Constitution lays down:

“The Republic shall protect the countryside and the historical

and artistic heritage of the nation.”
Art. 21 of the Netherlands Constitution lays down:

“The State and other corporations under public law shall insure

260 Geritesicherheitsgesetz of 30 August 1980, BGBI (Federal Gazette) I, p. 1432.
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that the country is inhabitable and that the environment is pro-
tected and improved.”

A more detailed regulation can be found in the Spanish Consti-
tution, where it says in Art. 45:

(1) All persons shall be entitled to enjoy an environment that is

beneficial to the development of their personalities, and shall be
obliged to preserve it.

(2) The public authorities shall monitor the reasonable use of all

natural resources with the aim of protecting and improving the
quality of life and of preserving and restoring the environment.
In the process, they will rely on the indispensable solidarity of
the community.

(3) For infringements of the provisions of the preceding paragraph,

the law shall provide for sanctions under criminal law or, where
appropriate, administrative penalties, and the obligation to re-
pair the damage caused.”

A particularly far-reaching regulation can be found in the Portuguese
Constitution, where it says in Art. 66:
“(1) All persons shall have a right to a healthy and ecologically bal-

)

€)

anced environment commensurate with human dignity, and

shall be obliged to take care that it is preserved.

It shall be task of the State to employ appropriate bodies, to ap-

peal to the population and to support initiatives of the popula-

tion, in order:

a) to prevent and to monitor environmental pollution and its ef-
fects, together with harmful forms of erosion;

b) to introduce a regional planning procedure in the entire na-
tional territory providing for the creation of biologically bal-
anced landscapes;

¢) to create and to extend nature conservation areas, natural
parks and parks for recreation, and to classify landscapes
and places according to the degree of protection they need,
in order in this way to guarantee the preservation of nature
and the maintenance of cultural values of historical or artis-
tic interest;

d) to promote an economic use of natural resources that insures
their regenerative capacity and secures the ecological bal-
ance.

All persons shall be entitled, subject to the laws, to support the

prevention or removal of causes of the deterioration of the en-

vironment, and in cases of direct harm to demand appropriate
compensation,
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(4) The state shall promote rapid advances in improving the quality
of life of all Portuguese.”

With regard to the detailed nature of the program, the formulation
proposed does not go so far as the Portuguese Constitution, but in
paras. 2 and 3 it lays especial emphasis on means of implementation.
In addition, we could draw attention to Art. 24 para. 1 of the Greek
Constitution, where it says: “It shall be the duty of the State to pro-
tect the natural and cultural environment. The State shall be obliged
to adopt special preventive or restrictive measures to preserve it. Par-
ticulars on the protection of forests and other wooded areas shall be
laid down by a law. The diversion of public forests and public
wooded areas from their intended use shall be prohibited unless their
use for agriculture or for other purposes required in the public inter-
est should be necessary from the point of view of the national econ-
Omy,” .

A general guarantee can also be found in Art. 24 para. 1 of the dec-
laration of fundamental rights adopted by the European Parliament
on 12 April 1989, (EuGRZ 1989, 206).

Art. 6

There is no model for this provision in the constitutional law of the
Member States; the reason is the novelty of the endangering situa-
tion. Sentence 1 of para. 1 contains the fundamental principle, which,
for example, also prevents the genotype analysis of employees. Sen-
tence 2 and para. 2 contain important practical cases. Since we are
concerned with possible technological consequences, there are no
problems in numbering the corrections envisaged here among the
fundamental social rights.

Art. 7

The principle expressed in this provision is shared by all Member
States; its practical implementation varies according to the socio-
economic state of development. An express right to a home is con-
tained in Art. 21 para. 4 of the Greek Constitution, Art. 65 of the Por-
tuguese and Art. 47 of the Spanish Constitutions. An entitlement to
social security assistance is guaranteed in Art. 75 para. 5 of the Dan-
ish Constitution, in Art. 20 para. 3 of the Netherlands Constitution
and in Art. 38 para. | of the Italian Constitution. A “right to adequate
means for subsistence” is provided for in Art. 45 para. 2a of the Irish
Constitution, but its realization is a matter for parliament alone, not
for the courts. Para. 9 of the Preamble to the 1946 French Constitu-
tion, which is referred to in the Preamble to the 1958 Constitution, ex-
pressly guarantees “material security” for all. In the Federal Repub-
lic of Germany, there is no such express constitutional guarantee, but
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the same nevertheless applies on the basis of the decisions of the Fed-
eral Administrative Court and on the basis of the Federal Law on So-
cial Security.

Art. 8

Corresponding provisions can be found in Arts. 2 and 3 of the Italian
Constitution, in para. 8 of the Preamble to the French Constitution,
in Art. 5 para. 1 of the Greek Constitution and Art. 10 of the Spanish
Constitution. Finally, we can refer to Art. 2 (1) of the German Basic
Law.

The “fundamental right to a safety net” contained in Art. 8 is
necessary to insure the complete protection of liberty. The European
Human Rights Convention lacks any corresponding guarantee, so
that certain forms of state intervention cannot be covered.

Art. 9

The provision lays down a series of elementary principles of data
protection law, but it leaves it to the Member States to decide on nu-
merous individual questions, such as the right to have incorrect data
corrected, laying down the purposes of the data collection in detail,
etc.

Data protection has been mentioned in three constitutions. Art. 18
para. 4 of the Spanish Constitution lays down: “The law restricts the
use of data processing in order to guarantee the honor and the per-
sonal and family privacy of the citizens, and the full exercise of their
rights.”

Art. 10 of the Netherlands Constitution goes somewhat further,
laying down: “(1) All persons, notwithstanding restrictions imposed
by law or on the basis of a law, shall have the right to preservation of
their private sphere. (2) The protection of the private sphere shall be
regulated by law in connection with the storage and the passing on of
personal data. (3) People’s entitlement to inspect the data collected
on them and their use, and to the correction of such data shall be
regulated by law.”

In Portuguese law, apart from the basic provision of Art. 26 para. 2,
mention should be made of Art. 35 of the Constitution in particular,
where it says: “(1) All citizens shall have the right to obtain informa-
tion about the entries concerning them in files produced by machine,
and on the application purpose of the data, and to demand that these
data be corrected and updated. (2) The access of third parties to ar-
chives relating to persons and corresponding interconnections shall
be prohibited, as shall the cross-border exchange of data, notwith-
standing the exceptions provided for in the law. (3) Electronic data
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processing shall not be used to process data about philosophical or
political convictions, about membership in parties or trade unions,
about religious denominations or private life; an exception to this
provision is the processing of statistical data which are not personally
identifiable. (4) The definition of personal data for the purposes of
electronic data processing shall be laid down by law. (5) It shall be
prohibited to assign a nationally uniform personal code to the citi-
zens.”

Neither the subject matter nor the degree of concreteness of the
proposed regulation thus differs markedly from what is already gen-
erally known. Art. 18 of the declaration of fundamental rights
adopted by the European Parliament on 12 April 1989 (EuGRZ 1989,
206) is restricted to a general right of access to information, which is
not dependent on EDP processing.

Art. 10

A more or less extensive right to education is guaranteed in Denmark
(Art. 76 of the Constitution), France (para. 11 of the Preamble),
Greece (Art. 16 paras. 2 et seq. of the Constitution), Ireland (Art. 42
of the Constitution), Italy (Art. 34 of the Constitution), Luxembourg
(Art. 23 of the Constitution), the Netherlands (Art. 23 of the Constitu-
tion), Portugal (Art. 73 para. 1 of the Constitution) and Spain (Art. 27
of the Constitution). The European Parliament also included this
right in its declaration of fundamental rights of 12 April 1989,
(EuGRZ 1989, 206) (Art. 12 para. 2: vocational training, Art. 16: edu-
cation in general).

Equal rights for nationals of other Member States and their fami-
lies are derived from Art. 16. Equal opportunities in education are
provided for in particular by para. 4, but also by the provision of Art.
12 (4).

Art. 11
Only in the German Basic Law and in the United Kingdom is the
right to work not guaranteed; all other constitutions contain a more
or less clear acknowledgement in this respect. Reference can be made
to Denmark (Arts. 74, 75 para. 1 of the Const.), France (para. 3 of the
Preamble), Greece (Att. 22 para. 1 of the Const.), Italy (Art. 4 para. 1
of the Const.), Ireland (Art. 45 para. 2a of the Const.), Luxembourg
(Art. 11 para. 4 of the Const.), Spain (Art. 35 para. 1, Art. 40 para. 1 of
the Const.) and Portugal (Art. 47, Art. 49 paras. 1 and 3 of the Const.).
The aim of full employment has also been mentioned in Art. 19 of the
Netherlands Constitution.

The proposed provision differs somewhat from the model of these
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provisions in that paid employment and work in a self-employed ca-
pacity are in principle treated equally, and in that non-gainful work is
also recognized in principle as being of equal value. Para. 4 attempts
to protect the objective of full employment against relativization by
other objectives of economic policy. It will admittedly be difficult to
have this point monitored by the courts; political supervision in the
context of Art. 42 will therefore be of greater importance.

The declaration of fundamental rights adopted by the European
Parliament on 12 April 1989, (EuGRZ 1989, 204) is restricted in Art.
12 to the right to choose freely an occupation and a place of work,
and adds the right that no one shall be arbitrarily refused work.

Art. 12

The national constitutional provisions in West Germany (Art. 6 Basic
Law), France (paras. 8 and 9 of the Preamble), Greece (Art. 9 para. 1
clause 2, Art. 21 para. 1 of the Const.), Ireland (Art. 41 of the Const.),
Italy (Arts. 29 to 31 of the Const.), Luxembourg (Art. 11 para. 3 of the
Const.), Portugal (Arts. 36 and 67 of the Const.) and Spain (Art. 39 of
the Const.) in some cases go substantially further than the scope of
the guarantees proposed here. Precisely in the field of family policy,
however, the Member States must be left with especially great room
for maneuver.

So far, there is no model in the constitutional law of the Member
States for the protection of “life companionships regarded as perma-
nent.” It remains to be seen whether it will be accepted. Apart from
that, para. 1 certainly admits of more emphasis on the protection of
marriage and the family, since there is no suggestion that all the
forms of companionship mentioned should be protected “in the same
manner,”

Are. 13
Property has been granted protection in all national legal systems in a
more or less emphatic form. This applies to Belgium (Art. 11 of the
Const.), Denmark (Art. 73 of the Const.), Germany (Art. 14 Basic
Law), France (para. 7 of the Preamble), Greece (Art. 17 para. 1 of the
Const.), Italy (Arts. 42-44 of the Const.), Ireland (Art. 40 para. 3, Art.
43 of the Const.), Luxembourg (Art. 16 of the Const.), the Nether-
lands (Art. 14 of the Const.), Portugal (Art. 62 of the Const.) and
Spain (Art. 33 of the Const.). In the United Kingdom, too, the same
situation applies on the basis of common law,260%

The place of the “social obligation” is taken by the duty of solidar-

2lawade/Bradley, loc. cit., pp. 497 et seq.
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ity under Art. 18 (3). This constitutes a shift of emphasis in so far as
restrictions on property must be justified on the basis of the concrete
realization of the fundamental rights of other individuals.

The guarantee is restricted to “personal property” which a person
uses himself, and which can also consist of a craftsman’s or farmer’s
means of production. With regard to larger items of property, the
Community is not competent, pursuant to Art. 222 EEC Treaty; in
this respect, the Member States’ exclusive scope for decision-making
is also intended to remain unprejudiced in future.

Art. 14

So far, consumer protection has only been mentioned in the constitu-
tions of Portugal (Art. 110) and Spain (Art. 51), but it has also been
included in the declaration of fundamental rights adopted by the
European Parliament on 12 April 1989, (EuGRZ 1989, 206) (Art. 24
para. 1). The proposed provision contains a series of fundamental
principles, but it leaves the more detailed specifications to secondary
Community law and to the Member States.

Art. 15

The establishment of full freedom of movement within the Commu-
nity improves the legal position in particular of those citizens who are
not looking for gainful employment in another Member State, and
who are not among the dependants of someone working there, either.
The group of persons covered additionally is therefore not as large as
might perhaps be assumed at first. In Art. 8 para. 1 of its declaration
of 12 April 1989, (EuGRZ 1989, 206), the European Parliament pro-
vides for full freedom of movement.

The prohibition of expulsion constitutes a major step on the way to
creating European civil rights. The freedom to leave the territory is
guaranteed for “everyone,” i.e. also for nationals of third states. The
freedom of entry, on the other hand, is restricted to nationals of the
Member States. On the question of the entry of persons from third
states, see Art. 17.

Art. 16
Para. 1 contains a general legal principle that is recognized in the
Member States.

In para. 2, the prohibition of discrimination on the grounds of
membership of a different Member State has deliberately been
placed at the beginning. The other prohibitions of discrimination are
substantially recognized; the reference to the “personal way of life”
concerns people of no fixed abode, for example, or those with atypi-
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cal sexual inclinations. The special regulation on the grounds of lan-
guage corresponds to present EC labor law.

Effective social equality as required by para. 3 is foreign to Ger-
man law as a principle. It is, however, found in para. 8 of the Pre-
amble to the French Constitution, in Art. 25 para. 1 of the Greek Con-
stitution, in Art. 3 clause 2 of the Italian and in Art. 9 para. 2 of the
Spanish Constitutions.

Para. 4 is concerned with positive discrimination, as it is known.
With regard to women, it constitutes a novelty, but there are corre-
sponding provisions in Belgium in favor of ethnic groups (Art. 59 bis
and ter of the Constitution), in the Spanish Basque Country?! and in
South Tyrol.? The Community would be ill advised to sacrifice to
rigid egalitarianism these rules, which have often only been achieved
after hard struggles.

Art. 17
The right of asylum is by no means only recognized in Art. 16 (2) Ger-
man Basic Law. It can also be found, for example, in para. 4 of the
Preamble to the French Constitution, as a prohibition on extradition
in Art. 5 para. 2 clause 3 of the Greek Constitution, in Art. 10 para. 3
of the Italian, in Art. 13 para. 4 of the Spanish and Art. 33 para. 5 of
the Portuguese Constitutions. A common treatment of the right of
asylum is indispensable if only for reasons of labor market policy.
Since all Member States have ratified the refugee conventions re-
ferred to, it was logical to integrate them into Community law.
With regard to nationals of third states and stateless persons, a
regulation is proposed that does not in principle encroach on the sta-
tus quo, but which opens up the possibility of expelling persons re-
siding illegally in a Member State and of regulating future practice
on entry in a uniform manner.

Art. 18

The principle of solidarity can also be found in some cases in the con-
stitutions of the Member States, e.g. in para. 10 of the Preamble to the
French Constitution (restricted to bearing burdens in the event of na-

1 Cf., for example, the greater negotiating rights of regional organizations in Art. 87
of the Spanish Employees’ Statute; reproduced in German translation in Daubler
(Ed.), Arbeitsbeziehungen in Spanien. Geschichte ~ Ideologien — Rechtsnormen
(Labor Relations in Spain. History - Ideology — Legal Rules), Frankfurt/Main
1982,

22 On this point, see Runggaldier, Das Vorrangrecht der in Siidtirol ansissigen Arbeit-
nehmer bei der Arbeitsvermittlung im Lichte des Rechts der Europiischen Ge-
meinschaft (The Priority Rights of Employees Resident in South Tyrol in Job Place-
ment in the Light of the Law of the European Communities), Saarbriicken 1989,
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tional emergencies), in Art. 45 para. 2 of the Spanish Constitution (re-
lating to environment protection), and in Arts. 21 para. 2 and 25
para. 4 of the Greek Constitution.

Para. 3 imposes an obligation on persons holding social power to
make use of the latter in a manner that “does not harm fundamental
rights.” They are not, however, required to renounce substantial in-
terests of their own.

Art. 19
The provision has a certain model in Art. 157 of the Weimar Reich
Constitution, where it says: “(1) Labor shall enjoy the special protec-
tion of the Reich. (2) The Reich shall create a uniform labor law.”
The fact that a differentiation is made in all the countries of the
Community between employment relationships makes it necessary to
emphasize that all forms of paid employment are in need of protec-
tion. In individual cases, the relevant rules can certainly differ from
one another, which is why we speak of “comparable,” not “uniform”
protection. In the currently valid constitutions of the Member States,
there is a similar value decision in Art. 35 para. 1 of the Italian Con-
stitution, according to the which the Republic protects “work in all its
forms and applications.” The requirement contained in Art. 35
para. 2 of the Spanish Constitution, namely that an employee statute
be issued, is likewise connected with the same basic idea.

Art, 20
The freedom of coalition, which is recognized in all Member States,
is expressly extended to the formation of employers’ associations.
Trade unions and employers’ associations must possess the degree of
autonomy provided for in para. 2. The legal situation existing in the
United Kingdom is corrected somewhat in this way??, though not the
situation in Italy, since the registration provided for in Art. 39 para. 1
of the Constitution exists only on paper so far. Cross-border activi-
ties are conceivable and meaningful not only in the form of establish-
ing umbrella organizations, but also in the form of a membership or-
ganization as such. Para. 4 draws the legal consequence from this.
A ban on discrimination results both from Art. 16 and from Art. 28,
so that it would be superfluous to mention it specifically at this point.

Art. 21
The right to collective bargaining is recognized in all Member States,
though it is only mentioned expressly in the constitution in Italy (Art.

263 See Wedderburn, The Worker and the Law, Third Edition, London 1986, pp. 718 et
seq., pp 835 et seq.
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39), Portugal (Art. 57) and Spain (Art. 37 para. 1). The European Par-
liament included the right to “negotiations between employers and
employees” in its declaration of fundamental rights adopted on 12
April 1989, (Art. 14 para. 1 — EuGRZ 1989, 206).

The emphasis given to European collective agreements in para. 4
picks up the valid regulation of Art. 118b EEC Treaty. No more pre-
cise statement can be made about the legal status of the agreements
concluded. It does nevertheless become clear from the systematic
context and the general legal principles referred to that European
collective agreements are also indispensable in the context of para. 3.

Art. 22 ‘

The draft deliberately refrains from laying down a specific model for
co-determination; nor is it intended that Member States should be
placed in a situation in which they must choose between models that
have been laid down definitively. National traditions are to be taken
into account in Community law; they can be developed further in the
exclusive responsibility of the Member States. Art. 22 therefore
merely contains three general principles:

Para. 1 provides for “participation” in the decisions made in the
business and the enterprise, which can extend from a right to be
heard and a right of consultation, via co-determination, even to forms
of self-administration. It is also left up to the Member States whether
they wish to provide for trade union organs or for representatives
elected by the entire staff.

Para. 2 takes more recent developments into account, according to
which decisions are no longer made in the employer’s enterprise, but
by the state authorities (example: conditions attached to subsidies) or
in other companies (example: calling, in the case of on-line produc-
tion). The employees’ participation must not disregard these deci-
sion-making centers ab initio.

Finally, para. 3 picks up the principle contained in Art. 3 (2), ac-
cording to which the Community must not curtail existing participa-
tion rights. What is excluded in particular is offering a company sta-
tute under European law which can be used to “escape” from exist-
ing forms of workers’ participation.

Art. 23

Guaranteeing the right to strike in the constitution goes back to regu-
lations in France (para. 5 of the Preamble), Greece (Art. 23 para. 2 of
the Constitution), Italy (Art. 40 of the Constitution), Portugal (Art. 58
of the Constitution) and Spain (Art. 28 para. 2 and Art. 37 para. 2 of
the Constitution). The wording is taken from Art. 6 No. 4 of the Euro-
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pean Social Charter, which has been ratified in 10 of the 12 Member
States. A similar formulation can be found in Art. 14 para. 2 of the
declaration of fundamental rights adopted by the European Parlia-
ment on 12 April 1989, (EuGRZ 1989, 206).

The cross-border solidarity strike, which is expressly mentioned in
para. 1, sentence 2, is intended to make it easier to represent interests
across borders, and thus to make a contribution to the creation of a
social space structured according to uniform principles.

Para. 3 draws consequences from the discussion in Germany on
Section 116 AFG (Law to Promote Employment). It is up to the
Member States to lay down how the “substitute wage benefits” are to
be regulated. All that is excluded is that they should be identical to
the entitlemenfs under Art. 7 (2), since this would not constitute
compensation for the lost wage entitlement.

Art, 24

This provision is the result of reflections on social policy that have so
far not been included in constitutional texts. The written form of a
contract of employment and the criterion of fairness with regard to
the contents are of considerable importance, however, so that it ap-
pears justifiable to guarantee them expressly. Furthermore, the devel-
opment in the Member States is also going in the direction of the
regulation proposed here.

Art, 25

The provision has a certain parallel only in Art. 60 para. 1b of the
Portuguese Constitution; para. 1, moreover, is modeled on Section 75
para. 2 of the German Works Constitution Act. It constitutes a fur-
ther development of labor protection, which, in view of the universal
validity of Art. 4, does not require a specific regulation. What is im-
portant is that para. 2 sees the organization of work not only as a po-
tential source of danger for the employee, but also as a means for
helping the individual’s abilities to develop. In this way, the acknowl-
edgement of the need for a development of the economy and technol-
ogy contained in the Preamble is taken a logical step further. Since
state interventions in the field of working conditions are largely im-
possible —if only because of the different conditions prevailing in the
various companies - para. 3 expressly provides for priority for auto-
nomous arrangements.

Art. 26
This provision takes up not only a traditional subject of employment
protection, but also a central item of discussion in labor market poli-

cy.
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Para. 1 contains a central regulation concerning the duration and
location of working hours, both of which can constitute excessive in-
terference with the employee’s privacy.

Para. 2 permits general deviations from the 40-hour week for a
transitional period. Similarly, it will probably not be impossible to
create flexibility within certain limits. This also applies to the loca-
tion of working hours referred to in para. 4.

The regulation of Sunday work under para. 5 is orientated towards
Art. 140 German Basic Law, together with Art. 139 WRYV. Art. 2 No. 5
of the European Social Charter likewise goes in the same direction,
though it refrains from specifying the exceptions in more detail.
Apart from that, mention should be made of Art. 36 para. 2 of the
Italian Constitution and Art. 60 para. 1d of the Portuguese Constitu-
tion. Sunday work should not result in a “locational advantage,” any
more than night work should, which is why the two forms of work are
removed from competition by the regulation proposed here.

Art. 27

The “right to holidays” is one of the classic fundamental social rights.
It is referred to, inter alia, in Art. 36 para. 2 of the Italian Constitu-
tion, Art. 60 para. 1d of the Portuguese and Art. 40 para. 2 of the
Spanish Constitutions. Art. 2 No. 3 ESC proceeds from an annual
recreational holiday of at least 2 weeks. Art. 3 para. 3 of ILO Conven-
tion No. 132 guarantees a minimum holiday of 3 weeks, which ap-
pears acceptable to all Member States. Compliance with the obliga-
tion under para. 3 will primarily have to be enforced in the form of
political supervision under Art. 42. Taking other forms of paid re-
lease into account is intended to prevent an unfair burden contrary to
the rules of competition. Here too, it had to be emphasized expressly
that collective bargaining arrangements should take priority (para. 2).

Art. 28

Para. | gives concrete form to the “obligation of solidarity” under
Art. 18 (3) and is intended to prevent a “zone of diluted liberty” from
arising in an employment relationship. Criticism of one’s employer
must likewise not lead to sanctions, unless it goes too far and consti-
tutes criminal conduct or leads to the betrayal of trade secrets. While
the constitutions of the Member States do in general recognize free-
dom of expression®®*, they do not expressly secure it against dangers
to which it may be exposed in the employment relationship. This can

264 This also applies to the United Kingdom. See Wade/Bradley, loc. cit., pp. 501 et
seq.
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‘be contrasted with Art. 118 para. 1 of the Weimar Reich Constitution,

for example, which laid down: “Every German shall have the right
freely to express his opinion in speech, writing, print, images or in
any other manner within the limits set by general laws. No labor or
employment relationship may obstruct his exercise of this right, and
no one may discriminate against him if he makes use of this right.”

Para. 2 is a consequence of fairly recent discussions in West Ger-
many, but it only concerns the situation in which the conflict of con-
science was not “foreseeable.” Anyone who, for example, was aware
of his employer’s particular objectives, e.g. in the armaments sector,
at the time when he was taken on cannot later refuse his labor by
pleading his conscience.

Freedom of science is guaranteed in half the national constitu-
tions, either expressly or implicitly. Apart from Art. 5 (3) German Ba-
sic Law, reference can be made to Art. 16 para. 1 of the Greek Consti-
tution, Art. 9 para. 1 and Art. 33 para. 1 of the Italian, Arts. 42 para. 1
and 73 para. 4 of the Portuguese and Art. 20 para. 1b and Art. 44 para.
2 of the Spanish Constitution. There is, however, no specification
with regard to scientists working in an employment relationship. This
is unjustified, since the majority of (natural) scientists do not work at
universities, but in industry. The formulation proposed tries also to
take the justified interests of the employers into account.

Art. 29 ~
Corresponding provisions can be found in Italy (Art. 36 of the Con-
stitution), in Portugal (Art. 60 para. la and Art. 60 para. 2a) and in
Spain (Art. 35 para. 1 of the Constitution). The relatively general for-
mulation leaves sufficient room for maneuver for the two sides of in-
dustry and for the state incomes policy. It is left up to the national
courts whether they wish to derive from Art. 29 a right to payment on
the collectively agreed scale also for those employees who do not be-
long to the associations concluding the collective agreement. A com-
parable guarantee to that provided in para. 2 can also be found in
Art. 13 para. 2 of the declaration of fundamental rights adopted by
the European Parliament on 12 April 1989, (EuGRZ 1989, 206).

Art. 30

The entitlement to further training and retraining is linked to a spe-
cific company situation; it will acquire practical importance espe-
cially when new technologies are introduced. The limited release pro-
vided for in para. 2 will as a rule involve the continued payment of
wages or substitute wage benefits, but no binding criteria need to be
laid down in this respect on the Community level. In legal disputes,
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Art. 30 will at any rate be important in so far as dismissals will be de-
clared invalid unless the obligation at least to provide further training
and retraining has been met.

Para. 3 contains a special protective rule for the benefit of the long-
term unemployed. Their entitlement to admission forces the Member
States and the Community to do more than provide an inadequate
minimum range of offers.

Art. 31
Protection against dismissal is not one of the classic fundamental so-
cial rights, and is usually discussed, if at all, as a sub-item of the right
to work. In the constitutions of the Member States, the only reference
found is in Art. 53 of the Portuguese Constitution, where it says:
“Workers shall be guaranteed job security; dismissals for no just rea-
son or for political or ideological reasons shall be inadmissible.”

In addition, reference can be made to Art. 4 No. 4 ESC, which
guarantees an appropriate period of notice.

Because of its great practical importance, protection against dis-
missal ought to be mentioned in the Fundamental Rights Act.

Para. |1 and para. 2 correspond substantially to the current legal
situation in the Member States. However, in rare exceptional cases,
German law, for example, perinits termination without notice with-
out any serious dereliction of duties. Nor is an adequate reason for
dismissal in all cases dependent on an overriding interest on the part
of the employer. In neither case, however, does this constitute a sub-
stantial alteration of the existing legal situation in the Member States.

The obligation in para. 3 to grant severance pay goes further than
current German law, though there is a corresponding regulation, es-
pecially in France and Italy. The fact that small businesses are ex-
. cluded under para. 4 has a parallel in Art. 2 No. 5 of the ILO Conven-
tion No. 158. The limit drawn at 5 employees is also to be seen in the
light of Art. 40 (3); very small businesses are, for their part, classed as
being in need of protection.

Art. 32

The rules concerning equal rights for men and women essentially re-
flect the present state of development of Community law. Only
para. 4 constitutes a clarification as regards the decisions of the ECJ.
The sanction contained in para. 3, sentence 2, is taken from the deci-
sions of the German labor courts.?® In this respect, the national con-
stitutions contain less specific provisions. Attention should be drawn

%5 ArbG Hamm, DB 1984, p. 2700; ArbG Hamburg, DB 1985, p. 1402,
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to para. 1 of the Preamble to the French Constitution, Arts. 4 para. 2
and 22 para. 1 clause 2 of the Greek Constitution, and Art. 37 para. 1
of the Italian Constitution. As a rule, the only subject is equal pay,
not equal access to all jobs.

Para. 5 contains central criteria for the protection of pregnant
women, which are substantially recognized in the Member States.
With regard to educational leave, corresponding initiatives by the EC
Commission? are being elaborated.

Art. 33

Paras. 1 and 2 repeat the principle of Art. 16, but at the same time,
they also maintain the reservation in favor of the scope of sover-
eignty. In view of the universal freedom of movement granted by Art.
15, the problem which still exists in the current law, namely the right
of residence for members of a migrant worker’s family and other de-
rived rights, no longer presents itself. Where dependants possess the
nationality of a third state, their rights are determined according to
para. 4 and also according to Art. 15.

Para. 3 creates the obligation to deal with the law of social and un-
employment insurance in such a way that insurance periods spent
abroad are treated in the same way as those spent in the home coun-
try. For the granting of benefits, it can no longer play any role, in the
light of Art. 15, which Member State the insured person is resident in.

Aris. 34 to 36
These three provisions attempt to improve the position of three prob-
lem groups on the labor market.

Under Art. 34 (4) juveniles undergoing training possess all the
rights of employees in principle, so that they cannot be used as
“undercutting competitors” in preference to normal employees.

In connection with the security provided for older employees, old-
age pension are also referred to. How this is treated in practice, and
in particular what role is to be played by supplementary company
pensions schemes, is left to the Member States. Art. 36 (3) simply enti-
tles them to introduce certain age limits with regard to a particular
employment; nothing in this prevents the individual from asserting
his rights under Art. 11 even at an advanced age. The Fundamental
Rights Act provides no foundation whatsoever for universal “com-
pulsory retirement.”

266 Proposed directive on parental leave and leave for family reasons, of 24 November
1983, Official Journal C 333/6 of 9 December 1983, revised version in OJ C316/7 of
27 November 1984.
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Art. 37

The provision refers to the special situation of part-time workers and
workers on fixed-term contracts of employment, and provides for a
series of protective regulations, so that it gives concrete form to the
requirement of Art. 19. If the fact that part-time workers are placed in
a worse position also constitutes a form of indirect discrimination on
the grounds of sex, Arts. 16 and 32 also apply. If the ban on loan em-
ployment contained in para. 4 is not observed, the legal conse-
quences proceed from Art. 41; according to that provision, an em-
ployment relationship with the owner of the business where the work
is performed comes into existence.

Art. 38

It is often stated in the national constitutions that certain risks are
covered by social insurance. We can refer to Art. 22 para. 4 of the
Greek Constitution, Art. 38 para. 2 of the Italian, Art. 11 para. 5 of
the Luxembourg, Art. 20 para. 2 of the Netherlands, Art. 63 of the
Portuguese and Art. 41 of the Spanish Constitutions. The provision
proposed takes that a step further in that every employee must be in-
cluded in social insurance; the exclusion of workers employed on a
short-term or minor basis, which is customary in some Member
States, can therefore only be maintained where spare-time work is in-
volved.

The question of the extent to which employers and employees par-
ticipate in the self-administration of social insurance, and the form in
which this is done, is left to the Member States. The same applies to
financing; for reasons of competition, the only thing that is ruled out
is that it is predominantly financed from state funds.

Art. 39

Unemployment insurance covers all employees as a matter of princi-
ple. The benefits must reach a minimum level, which is linked to the
wage levels prevailing in each individual Member State. The fact that
the unlimited duration of benefits is extenuated by the regulation of
para. 4 constitutes at the same time an incentive to finance work crea-
tion programs, and thus to reduce the burden on unemployment in-
surance.

Art. 40

This provision breaks virgin ground, and has no parallels in national
constitutional law. Para. 1 is concerned with those who are only self-
employed on paper, and who, because of their economic depen-
dence, are no less worthy of protection than employees. The charac-
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teristic feature of the latter is that they cannot freely determine their
working conditions; if any national jurisdiction should define the
term “employee” differently, para. 1 would at least serve as a catch-
all provision. Para. 3 is concerned in particular with the activity of
small craftsmen, tradesmen and farmers, whose working conditions
in some cases are substantially worse than those of employees. The
entitlement to holidays under Art. 27 can be secured, for example, by
financing a stand-in, as is already done in some cases on the basis of
mutual assistance.

Art. 41

This provision likewise has no models in national constitutional law,
but in view of the large amount of “moonlighting” that is effectively
carried out, it appears urgently necessary. Even if it is difficult to ob-
tain precise figures?, the scale is indeed relevant to the national
economy, since it is estimated in Italy and Portugal, for example, to
amount to some 20 percent.s®

Art. 42

The accountability of the Communities and the Member States is the
most important political means with which to insure that the progra-
matic objectives contained in this Act are well observed. It may well
be expensive to involve the individual citizen, but it will nevertheless
prevent the reports from being swamped in the flood of information
communicated daily. The right to obtain state publications does have
a parallel, for example, in the individual citizen’s right to demand a
verbatim report of radio or television programs.

Art. 43 and Art. 44

The provision of Art. 44 goes further than the traditional system of
legal protection (Art. 43) in that under certain circumstances, the in-
dividual is granted the right to appeal to the Court of Justice of the
European Communities by means of a kind of non-admission ap-
peal. In the present connection, it was not one of our subjects to ex-
amine what additional personnel would be needed by the Court for
this purpose.

267 On this point, see Morin, Schwarzarbeit in Europa (“Illicit Work in Europe”), So-
ziales Europa, 3/1988, pp. 9 et seq.
268 See Morin, loc. cit., p. 12.
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Arts. 45 to 47
The three provisions contain additional precautions so as to insure
that the guaranteed rights take effect. The substantive content of the
guarantee is not extended by them; even by means of legal action by
an association, it will not be possible, for example, to enforce the
adoption of concrete measures to implement Art. 40 (3).

The provisions of Art. 46 are modeled on Art. 36 of the Italian Em-
ployees’ Statute, according to which state subsidies may only be
granted to enterprises that pay the collectively agreed wages.

Arts. 48 and 49
The form of publication is based on No. 18 of the transitional provi-
sions on the Italian Constitution.

-
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Section 7: Perspectives

I Purpose of a contribution to the discussion

Formulating a detailed catalog of fundamental rights has not been a
customary procedure so far. The Economic and Social Committee
restricted itself to mentioning subjects?®®, without considering any
concrete wording. With its declaration of 12 April 1989?°, the Euro-
pean Parliament did go a considerable step further, but it restricted
itself to one partial area of the problems that need solving today:
there is no mention of atypical employment relationships, of other
forms of work than gainful employment, or of the consequences of
information technology and genetic engineering, which are sufficient
examples in this respect. In not a few cases, moreover, there is a risk
that the idea of providing an initiative will be lost; it is not certain, for
example, that the announcement contained in Art. 24 para. 1, namely
that the preservation, protection and improvement of the quality of
the environment is an “integral part of Community policy,” would
really be of any importance in reality. Since so little has been done in
this field, this can only be seen a priori as a preliminary draft that is
intended as a contribution to the discussion.

The subject matter that is put forward for discussion here likewise
rules out from the very beginning the possibility of presenting patent
solutions which can enter the standardization process more or less
without encountering any resistance. The social policy pursued by
the 12 Member States differs not only because of specific national
traditions, but also in the different political priorities set: even in the
conservative camp, there is a broad spectrum in this respect.

If under these circumstances we nevertheless present a concrete
proposal, it is with the intention of facilitating the future discussions.

29 See n. 25 above.
210 EuGRZ 1989, p. 204.
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It can only be of benefit to all concerned if it becomes clear what the
“social dimension” of the Internal Market can effectively be. The ex-
change of relatively benevolent statements and abstract declarations
on such matters as “social progress” or “harmonization,” which are
easy to find consensus on, gives way to a discussion of concrete mate-
rial problems: do we really want full freedom of movement for em-
ployees, priority for employment policy over other objectives of
economic policy, or access to social insurance for everyone? It goes
without saying that an extraordinarily wide variety of positions are
conceivable on this, but the political dispute takes on a new dimen-
sion if there is an open discussion on the subject.

In producing the draft, the author was guided by the idea of a far-
reaching participation by the working population and of comprehen-
sive social protection. The “concrete utopia” sketched here aims at a
Europe in which those who have so far remained without influence
and the socially weak can feel at home. The great economic impetus
that proceeds from the Internal Market as a growth project should
also help social policy to make a great leap forward.

IL Objections with regard to costs and competences

Proposals on the lines of the ones made here are generally objected to
on the grounds that they are “too expensive.” In the present connec-
tion, this can conceal two different aspects. In the first place, it can be
a question of protecting businesses against any additional cost bur-
dens, thus ensuring that the employers’ side alone is able to decide
what is done with the profit from growth. This kind of argument
needs contradicting, not only from the fundamental point of view of
the social state, but also for economic reasons: in macro-economic
terms, social expenditure is anything but unproductive waste. On the
other hand, it is legitimate to maintain that the economy of one coun-
try and of the EC as a whole cannot bear unlimited burdens. This has
been taken into account in the proposal in that the fundamental so-
cial rights which involve costs have been designed as binding pro-
grams which, and this goes without saying, are only to be imple-
mented within the limits of what is economically feasible. Those
guarantees involving a concrete quantification therefore remain
within narrow limits. The emphasis is on having recourse to the fun-
damental social rights guaranteed in the national constitutions,
which, moreover, automatically implies a “reservation as to feasibil-
ity”: the “standards of origin” have likewise been integrated into the
context of a national economic order, where they have been given in-
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terpretations that are consistent with the functioning of the economic
system.

More importance should, on the other hand, be attached to the ob-
vious objection that the granting of fundamental social rights shifts
competences from the Member States to the Community. This is cor-
rect in that, when they are bindingly anchored in Community law, the
Court of Justice of the European Communities decides on the con-
tent of what the Member States have to observe in the form of social
policy criteria. This, however, lies in the nature of things: if it is the
Community’s objective not only to open up markets, but also to pro-
vide for social corrections, the loss of national sovereignty which this
involves must be accepted. A guarantee of fundamental social rights
would be a piece of European constitutional legislation; this objec-
tive is the declared aim of all “Europeans.” Fundamentally, the only
dispute can be over the scope; in this respect, the draft has made
every effort not to restrict the Member States’ room for maneuver
more than is necessary. For the further course of the discussion, it
might also be useful to point out that the opening up of markets also
has far-reaching consequences on the national level, of course, and
that it substantially changes the ground rules for national economic
policy: why should direct intervention in the grounds of rules of so-
cial policy be treated differently from “indirect” intervention via the
market itself?

I11. Ways towards implementation

The proposal submitted here is intended to lead to a discussion on
the content of European social policy. Whether the Community
really should go this far (or even further) in environmental protection
or in the law of labor disputes can be disputed for very respectable
reasons. The main difficulty, of course, lies in the fact that the conse-
quences of standardization within Community law are very difficult
to assess—in view of the novelty of the subject matter being regu-
lated, side-effects and remote consequences are conceivable, which
cannot be comprehensively fathomed out ab initio. There are also
specific implementation problems that will result; it is impossible
completely to forecast the judgments of the Court of Justice of the
European Communities, which may extend a guarantee, or which
could reduce it as well. The recourse to national constitutions is an
attempt to restrict the risks that become apparent here: what has been
practiced for more than 40 years in Italy, for example, can hardly
have the effect in the Community of breaking the bounds of the sys-
tem.
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There still remains the question of the legal nature which a guaran-
tee of fundamental social rights should have. The more limited the le-
gal context and the practical implementation, the less it will be possi-
ble to solve the existing problems of legitimacy?”'. Pious hopes in-
stead of firm guarantees might have a boomerang effect and produce
an additional case of “Buropean fatigue.” The Community would
gain decisively in acceptance if it were possible to adopt a binding
charter on the lines of the Act of Fundamental Rights proposed here.

271 See Sect. 3 above.
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Europe is at present preparing for one of the greatest projects in its
history: the completion of the EC Internal Market by the end of 1992.
This deadline is laid down by the Single European Act (SEA), which
entered into force in 1987, supplementing the EEC Treaties of 1957.
In the White Paper on which this Act was based, the EC Commission
(1985) indicated some concrete steps in a total of 279 directives and
regulations that must be taken in order to create the “free movement
of goods, persons, services and capital” (SEA). In the process, the
Commission is counting both on harmonization and on the mutual
recognition of national legal provisions-the principle of equiva-
lence. This means that goods and services which are legally produced
and marketed in the country of origin must also have free access to
the markets in all the other member countries. In some quarters, a
need for harmonization is also seen which goes beyond the sphere
outlined by the EC Commission. This applies above all to aspects
such as environmental protection, currency union and the social
problems of the Internal Market, which are mentioned only indi-
rectly or in passing in the White Paper.!

It is easily overlooked in this context that the concept of the Inter-
nal Market does indeed have a social dimension. The realization of
the free movement of goods, services and capital, and of the freedom
of movement and of establishment for persons will improve the citi-
zens’ opportunities for personal development. In a European Com-
munity with no internal borders, the fragmentation into twelve na-
tional markets which we still have today will be overcome. Compa-
nies from the EC Member States will obtain a domestic market with
more than 340 million consumers, which is greater than those of the
United States or Japan, and which will increase its chances in compe-
tition with companies from third countries. This makes it possible to
use the available resources efficiently and thus, according to the esti-
mate of the Cecchini Report, which was produced on behalf of the
EC Commission (1988, p. 136), produce “an increase in the GDP of
the Community in the range of 6%” in the medium term. This sharp
rise in growth will be reflected in an increase in employment, a de-
cline in consumer prices, and a rise in incomes in real terms for all the
strata of society. The expected additional revenue for the public
purse will make it easier to maintain the system of social security. The

! 'Why the social problems are not explicitly considered is made clear by a comment
attributed to Lord Cockfield, the architect of the White Paper: “If we had linked the
social questions to the arrangements on economic policy, neither of the two projects
would have got off the ground”.
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Internal Market will guarantee the standard of living of Europe’s citi-
zens for a long time ahead, and as such, it is a social deed in its own
right.

1. “Social dumping”

Since these advantages of the market integration have in some cases
deliberately not been taken into account, there has admittedly been
an increasing amount of playing on the public’s fears concerning
what are claimed to be the anti-social side-effects of the single EC
market. In this connection, the trade unions in particular are fond of
using the expression “social dumping,” which is as catchy as it is
imprecise. Nor is it by any means new; on the contrary, it already ap-
peared in the twenties in the context of the discussion on an appro-
priate participation of the workers in the growth in productivity.
Nowadays, the expression is used particularly in the socially most
progressive Member States, so that it gives expression to a dual fear
in those countries: first of all, there is the concern that after the Inter-
nal Market has been created, EC Member States with relatively low
labor and thus production costs will use their corresponding
competitive advantages in order to conquer bigger market shares and
to attract investments and create jobs at the expense of the other
Member States by means of relocations. Secondly, it is feared that
those countries’ own social progress will be held up, or that the
competition referred to will even exert a downward pressure on so-
cial standards in the most progressive countries.

If we look at the situation more closely, however, we can see that
these fears are probably excessive, and that the use of the emotive
term “dumping” is by no means justified. In a report on “The social
dimension of the Internal Market,” the EC Commission stated in
1988 that in most branches of industry, the specific effects of the In-
ternal Market will hardly play a noticeable role in comparison to the
other changes resulting, for example, from technological advances.
But even in the branches concerned, it may very well be the case that
locational disadvantages with regard to labor costs, social benefits,
employment protection provisions, etc., are compensated for by ad-
vantages in respect of productivity, technology, reliability, social
peace, etc. This consideration substantially limits the number of
branches of industry that might be concerned to labor-intensive, rela-
tively everyday sectors, such as certain branches of the food industry,
transport or the building sector, for example. Besides, there is an ex-
isting platform in the form of EC regulations, provisions of the Inter-
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national Labour Organisation, national laws, collective bargaining
agreements and the Council of Europe’s Social Charter, which pre-
vent certain minimum standards from being undercut where this
would be desirable for reasons of competition and social policy.
Thus it becomes clear that while the general and undifferentiated use
of the term “social dumping” is not justified, the problem of different
social standards nevertheless deserves attention.

2. Harmonization of social standards?

It is surely more than doubtful, however, whether the harmonization
of these different social standards on the highest possible level in
each case, as proposed not least by the trade union side, is economi-
cally reasonable and meaningful in terms of social policy. Since in
many fields the social standards in the Federal Republic of Germany
are the highest in the EC?, proposals of this kind constitute an at-
tempt to alleviate the competitive disadvantages of one’s own coun-
try by having the social policy situation in the competitor countries
assimilated to the domestic level? If egalitarian regulations are used
to force those Member States which are economically less developed
and efficient to adopt an assimilation on the highest EC level, they
will automatically lose some of their competitiveness, or may even be
deprived of it altogether. These members would then become a
burden on the entire Community, which all EC members would have
to bear in the form of the necessary equalization payments. The rea-
son for this is that the less developed members are only competitive
vis-a-vis the highly industrialized states of the Community and the
world as long as their costs and standards in terms of social policy
correspond to their productivity level. The employers, trade unions
and governments of these countries are thoroughly aware of this and
could be expected to mount emphatic resistance to efforts that would
ultimately make their production costs more expensive.

Whereas the concept of social harmonization on the highest level
must thus be rejected for economic reasons, the contrary ideas of
global assimilation on a medium or even on the lowest level in each

2 For a comparison of social standards throughout the EC, cf. Institut der deutschen
Wirtschaft (1989).

3 The fact that this is how it is seen abroad is made clear by a quotation from the
“Economist” of 8 April 1989, p. 36, on “EEC social policy”: “West Germany and
Holland support the idea because they do not want other EEC countries to enjoy
the competitive advantage of fewer regulations than they themselves have.”
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case appear unrealistic for reasons of social and political feasibility.
This does not, however, exclude the possibility that a differentiated
adaptation of the most drastic differences might become necessary in
order to even out particularly striking competitive disadvantages.
Upward or downward adaptations of this kind would, moreover, by
no means be competitively neutral, because, depending on the ratios
of labor and capital employed, they would affect the various
branches of industry differently.

3. “Social platform” - A criticism of Wolfgang Diubler’s proposal

Notwithstanding what has just been said, various parties regularly
put forward proposals for a “platform law,” intended to lay down
minimum social requirements for the entire EC. It must not be over-
looked in this context that a social platform of this kind already exists
in fact, consisting as it does of various EC regulations, the Council of
Europe’s Social Charter, and the provisions of the International La-
bour Organisation. Because of national traditions and peculiarities,
farther-reaching provisions have been unable to find acceptance in
the past, nor will they be able to do them justice in future. For this
reason, attempts at the global harmonization of social standards in a
social charter are on the wrong track from the very beginning. This
also applies even if “only” fundamental rights from constitutions of
the EC Member States are summed up (and in some cases extended)
therein, as is the case in the draft European Act of Fundamental
Rights (1989) by Professor Diubler. A discussion of all the details in
the proposed Fundamental Rights Act will therefore probably not be
very meaningful or useful, but a few examples may help to illustrate
the problems in the approach selected.

Taking the labor market regulations as an example, it can be shown
what unfortunate side-effects might proceed from well-meaning ef-
forts at harmonization. If the EC countries are compared under
aspects such as the flexibilization of working hours, protection
against dismissal, the regulation of mass redundancies, costs of social
compensation plans, the hiring out of employees as temporary work-
ers and time limits on employment relationships, it becomes clear
that West Germany is one of those countries in which, on the one
hand, a closely spun network of protective regulations and, on the
other hand, complex and time-consuming procedural provisions im-
pair the flexibility of the labor market. A comparison of this kind
does, however, also make it clear that in the fields of labor law and
working hours there are such great differences - as a result of tradi-
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tions —~in Europe that equalizing Community regulations will never
be able to take into account the differentiated requirements of the
various sectors and branches, let alone companies.

a. Labor market flexibility

The restrictive regulation of working hours (Art. 26) proposed by
Daiubler (1989), the even more restricted possibilities of dismissal, en-
tailing a simultaneous entitlement to severance pay (Art. 31), together
with further detailed specifications of employees’ rights in Section
I1I of his charter of fundamental rights, exacerbate existing inflexi-
bilities on the German labor market and export these to the entire
EC. Whereas, however, West German enterprises have so far been
able to use other locational advantages to come to terms with this
lack of flexibility — though not terribly successfully if one considers
the unemployment figures —such restrictions would have a far greater
impact on companies in some of our partner countries. These propos-
als reduce the possibility for European enterprises to adapt to the
changing requirements of the market their personnel figures and the
way they use their labor, and thus undermine the international com-
petitiveness of Europe as a location in general and of the less devel-
oped EC countries in particular.

b. Full employment

A further example of how alleged protective measures will by no
means automatically result in benefits for those to be protected is the
priority demanded in Art. 11 (4) for a policy of full employment over
other objectives of economic policy. Findings of economic theory
and also empirical experiences in many Western European countries
especially in the seventies show that any state guarantee of full em-
ployment is exploited by trade unions to enforce higher wages, with-
out consideration for their effects on employment. It would also
weaken the employers’ resistance in collective bargaining negotia-
tions, because any guarantee of full employment at the same time
means there will be a guarantee that the costs will be passed on. In
the most favorable case, according to the concept of the long-term
vertical Phillips curve, this “only” leads to higher inflation, whereas
in the worst case, there will even be a decline in employment, despite
government countermeasures.* The Nobel Prize winner F. A. von
Hayek (1974, p. 9) warned at a very early stage that it was “one of the
most serious consequences of the monetary full employment policy

4 Cf. Schnabel (1989, p. 150).
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that it has removed the barriers that make it necessary for the trade
unions to moderate their wage demands, because of the need to con-
sider unemployment.” The fathers of the Stability Law that has ap-
plied in West Germany since 8 June 1967 knew precisely why they
obliged the Federal and Land authorities “to take into account in
their economic and financial policy measures the requirements of the
macro-economic balance” and to regard as equally important objec-
tives of economic policy not only a “high level of employment” —not
“full employment” —but also stable price levels, a foreign trade bal-
ance and growth,

¢. Right to strike

The regulations on the right to strike proposed in Art. 23 are also
likely to be counterproductive. The problem is not the fact that there
is a constitutional guarantee for the right to strike per se, even if, for
reasons of equality of opportunity, it ought to be balanced out by a
right to lockouts. The problem consists rather in the guarantee for
cross-border solidarity strikes, with state substitute wage benefits be-
ing simultaneously guaranteed for employees in other businesses
who are indirectly affected by strikes. These proposals are, on the one
hand, not beneficial to the social climate, and on the other hand, in
view of the substantial international interlinking of the labor pro-
cesses, they constitute a major potential burden on the public
budgets.

d. Social security

The same applies to the proposals put forward by Déubler on Com-
munity-wide social insurance (Art. 38) and unemployment insurance
(Art. 39) for all employees. The fact that unemployment benefits are
set at at least 60% of the last net wage does not constitute a problem
for the rich EC countries, such as Germany, the Netherlands and
Denmark, and indeed they are already considerably exceeded there
today.® For other countries, such as Ireland, Greece, the United King-
dom and Italy, these demands would, however, involve a greater ad-
ditional burden or a revision of their system of security, which has
traditionally had a different structure. One has to agree with Maydell
(1989, p. 13), who writes, “one must ask whether the citizens’ famil-
iarity with this system is not a value in its own right, which should not
lightly be sacrificed in favor of a solution which is perhaps techno-
cratically better. Social systems cannot be cast off like worn suits.”

5 Cf. the survey in Institut der deutschen Wirtschaft (1989).
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While the systems of social security in the various EC Member
States are based substantially on the same fundamental ideas, and
while they pursue similar objectives, there are nevertheless distinct
variations in the concrete forms taken by these systems with regard to
financing, administration, the quality of the benefits, and the group
of recipients, which often have their roots in history and which in the
meantime have become so firmly established that they cannot simply
be thrown overboard.® In particular, the systems of old-age pensions,
in which benefits are often based on life-long payments of contribu-
tions, are not susceptible of rapid change. The assimilation of the na-
tional social insurance systems is therefore neither likely to be fea-
sible in this century, nor is it even necessary at all in order to create
the Internal Market. Furthermore, according to figures provided by
Elmar Brok, the Member of the European Parliament (1989), raising
the different national systems of security to West German levels
would increase costs throughout the EC from 923 billion ECU at
present to 1.362 trillion ECU - a cost increase that could not be borne
by the countries concerned.

e. How is it to be financed?

We now come to a main problem of the proposed charter of funda-
mental rights, namely that it is impossible to finance. This problem is
also recognized by Diubler himself in Sect. 7 II, where he admits,
“that the economy of one country and of the EC as a whole cannot
bear unlimited burdens,” and says that the proposals “. .. and this
goes without saying, are only to be implemented within the limits of
what is economically feasible.” It must, however, be stated that his
proposals in some cases go far beyond the bounds of what is
economically feasible, and that if coupled to this Social Charter, the
completion of the Internal Market will be completely incapable of
producing the expected gains in welfare.

[. Transfer of competences and sovereignty

A second problem, which is likewise recognized by Diaubler in Sect. 7
I1, but which is not regarded as serious, is the shift of competences
from the Member States to the Community. First of all, neither the
EEC Treaty of 1957 nor the Single European Act of 1987 give the
Community such comprehensive legislative competences in social
matters. Such a transfer of sovereignty from the national parliaments
to the Community can only be implemented by an amendment to the

§ Cf.Institut der deutschen Wirtschaft (1989), Schmihl (1989) and Maydell (1989).
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EEC Treaty, which would require ratification. Secondly, the Euro-
pean Court of Justice (ECJ) would ultimately be competent for inter-
preting the rights embodied on the Community level. The decisions
on social law handed down by the ECJ so far are, however, not with-
out their problems.” For example, even at present, the ECJ de facto
supports not the principle of equal treatment, but rather that of plac-
ing migrant workers in a better position. Thanks to the cumulation of
social benefits because of employment in different EC states, a mi-
grant worker can put himself in a better position than a worker who
only works in his home state. This will certainly not have the desired
integration effect, but will make the citizens antagonistic towards Eu-
rope and will thus have a disintegrating effect.

In the “Salzano Case,” the ECJ condemned the Federal Republic
of Germany to pay to an Italian working here a German children’s
allowance for his family, who had stayed behind in Italy, even
though their existing entitlement to Italian children’s allowances had
not been fully taken advantage of. In addition to this compulsory ex-
port of children’s allowances, there is a proposal by the Vice-Presi-
dent of the EC Commission, Marin (1988), according to which there
should also be a corresponding obligation to continue paying unem-
ployment benefits even when an employed person moves his domi-
cile to a different member country. If one bears in mind that German
unemployment benefits are as a rule substantially higher than the
wages that can be earned in Portugal or Greece on the basis of longer
working hours?, it is very difficult simply to dismiss fears of an un-
controlled European “social tourism.” D&ubler’s proposed Euro-
pean entitlements to unemployment benefits (Art. 39) and security of
basic needs (Art. 7) provide an ideal back door for the export of fi-
nancial benefits, which would ultimately be impossible to pay for,
and which would be taking the idea of European solidarity much too
far.

4. Conclusions

Of course it is meaningful to continue coordinating the different so-
cial insurance systems in such a way that freedom of movement
throughout the EC is thereby guaranteed. Many of the different regu-
lations on social policy in the Member States are, however, so varied

7 Cf. Clever (1989), Maydell (1989) and Miinster (1989).
8 Cf. Clever (1989), and the statistical data of the Institut der deutschen Wirtschaft
(1988, 1989).
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and so closely related to one particular country that they are not sus-
ceptible to a general policy of equalizing or harmonizing Community
rules. For more than 200 years, the United States of America has
formed a common internal market. But up to the present day, there is
still no uniform social space there, and the USA has not suffered as a
result. Furthermore, Europe’s strength lies not least in its variety,
which finds expression in the principles of subsidiarity, flexibility
and decentralization. As the EC Commission also states (1988, p. 62),
“laying down rigid Community rules at a time in which the greatest
adaptability is required is counterproductive in effect,” because this
prevents the flexible use of resources. Would it not therefore be bet-
ter, with a view to reducing or preventing inefficient overregulation,
to leave the slow assimilation of social standards to the two sides of
industry in the various countries, instead of to the civil servants in
Brussels?

With such a decentralized solution, the differences in the social
systems of the member countries can for the time being remain in ex-
istence. In the long term, these differences will actually have an inte-
grating effect, since the Member States with less highly developed so-
cial systems will have certain cost advantages in the locational
competition. Since these locational advantages will produce addi-
tional investments and thus higher economic growth, they will enable
these countries gradually to raise their social standards. The decen-
tralized approach to a solution thus makes it possible to use resources
flexibly and creates opportunities for promoting innovation. In order
to achieve the highest possible degree of flexibility, the different
needs of the various branches and enterprises should be taken into
account in such a way that decisions concerning working conditions,
wages and salaries, and aspects of social security are made on the
lowest possible level. This is accompanied by an enhancement of col-
lective agreements, a strengthening of collective bargaining autono-
my and the growing importance of the parties concluding collective
agreements in economic policy. In Germany, the two sides of indus-
try are in this case forced to accept responsibility and to exercise ap-
propriate restraint, so that in future negotiations on social questions,
the gap between them and those EC countries which are less advanced
but are making more rapid progress in the field of social policy is
reduced. The necessity of such an approach appears in the mean-
time to have been recognized also on the trade union level. In an in-
terview with “Handelsblatt” on 24 August 1988, the chairman of the
German union IG Chemie - Papier- Keramik, Rappe, said that it
was his declared intention not to “hand in [his] common sense in eco-
nomic policy at the cloakroom,” and emphasized on behalf of his
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union that he was “in favor of Europe as a social space, also under
this condition.”

A field in which there is extensive agreement between the German
unions and employers, and in which concrete progress appears most
capable of being achieved, is that of safety and health at work. Ex-
perts estimate that the approximately 10 million accidents at work,
involving 11,000 casualties throughout Europe, result in losses to the
national economies amounting to at least 170 billion Deutschmarks.’
Binding and far-reaching standards for the entire EC are thus not
only morally essential, but also economically meaningful. In Ger-
many, the measures and investments by businesses in the field of
safety at work have been reflected in a long-term positive develop-
ment of accidents at work. The German Government, concurring
with the two sides of industry, has spoken out in favor of harmoniza-
tion on a high level in this field, since the Internal Market must not be
realized at the expense of the safety or health of the employees.

One possibility of implementing these joint demands is offered by
Art. 118a of the EEC Treaty, which was inserted by the Single Euro-
pean Act, and which lays down that in the field of the safety and
health of employees, directives containing minimum provisions can
be issued by a qualified majority. Directives of this kind do not pre-
vent the individual Member States from maintaining measures on a
higher level, and thus make harmonization possible with simulta-
neous progress. A whole package of regulations of this kind has al-
ready been passed by the EC Council of Ministers, and further direc-
tives are awaiting discussion in the form of proposals from the Com-
mission or various Member States.

In view of their outstanding importance for humanitarian and
moral reasons, it is urgently necessary to establish the highest pos-
sible uniform standards with regard to safety and health at work in
the EC, and for this reason, they will also be possible to implement
with no major difficulties. Similarly, environmental protection can
and must not stop at the national borders. For virtually all other sec-
tors, however, there is no such necessity, and here, efforts at global
harmonization would tend rather to be counterproductive.!® This
finding, which is made clear above with reference to a few examples,
is by no means novel, but it is nevertheless often ignored. As long ago
as 1956, a group of international experts headed by the Swedish
Nobel Prize winner, Professor Bertil Ohlin, which investigated “So-
cial aspects of European economic cooperation” on behalf of the In-

9 Cf. Clever (1989, p. 125).
1 On the same lines, see also Schmihl (1989) and Maydell (1989).
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ternational Labour Office, came to the following conclusion, which
has lost none of its topicality and correctness up to the present day (p.
86): “If we sum up our investigation into the question of whether and
to what extent harmonization of the social conditions and social poli-
Cy measures is necessary, we arrive at the conclusion that it is appar-
ent that for the effective functioning of expanded markets, a lesser
degree of harmonization is likely to be necessary than is often as-
sumed.”
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1. Constitutional principles of the European Community

The closer the Internal Market comes, the more persistently doubts
emerge in terms of constitutional law. An Internal Market without a
social dimension, without fundamental rights? Without the checks
and balances of a state based on the rule of law and without sufficient
democratic legitimacy? Do the current Community Treaties suffice
to cover the gradually emerging width and depth of Community
legislation reaching far into the political and cultural order of the
Member States? Can the “Grundgesetz” (Basic Law of the Federal
Republic of Germany) ignore such a development?

Art. 24, 1 of the “Grundgesetz” allows the transfer —it needs to be
added: of certain —sovereign rights to intergovernmental bodies. But
this only applies under the proviso that the fundamentals of the con-
stitutional order are not impinged upon. The European Community
or the future European Union is not required to have an identical
constitutional order. Yet, essentially, there must be congruence of the
fundamentals of constitutional law. Indispensable fundamental ele-
ments of the constitutional order of the “Grundgesetz” are democ-
racy, the rule of law, the federal state principle, the republic and so-
cial justice as well as the effective protection of the fundamental
rights that make up the constitutional order. Anyone who takes a
look at the EC Treaties including the Single European Act (SEA) will
discover none of these fundamentals at first glance. The SEA is the
first text in which reference is made to democracy and the protection
of fundamental rights, but only in the preamble. So, can Art.24, 1 of
the “Grundgesetz” no longer function as a bridge of constitutional
law to cope with the extensively proliferating Internal Market?

Wolfgang Diubler investigates this pressing question with refer-
ence to the social justice principle and the protection of fundamental
rights. This concern of his will meet with broadly based interest and
his diagnosis of the social deficit will find massive support. His pro-
posed therapy of inacting a European Fundamental Rights Act will,
on the other hand, encounter a number of substantive and methodo-
logical reservations bound to invigorate the discussion that Ddubler
is hoping for.

The observation of the other constitutional principles will have to
continue to be the subject of discussion. The least cause for contra-
diction will be offered by the republic principle even though Daubler
overstates the case by likening the Council of Ministers to a “Council
of twelve prince-electors” (Sect. 3 IIT). This analogy overlooks the
multifaceted institutional integration of the members of the Council
on both the Community and the national levels.
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The rule of law principle also seems to have been extensively
implemented by the jurisdiction of the Court of Justice of the Euro-
pean Communities and by its increased observance in the field of sec-
ondary Community law. An open flank remains in the form of the
still missing catalog of fundamental rights—to be commented on in
the following.

As far as the federal state principle is concerned Art. 24, 1 of the
“Grundgesetz” cannot demand congruence because of the very na-
ture of the matter. At any rate, the Community does display a number
of federal features.? These are often overlooked or deliberately de-
nied so as not to conjure up a European Federal State.

The lack of democratic legitimacy of the proliferating legislation
for the Internal Market is becoming increasingly obvious. As far back
asin 1974 the Federal Constitutional Court quite rightly pilloried this
weakness of the European legal order but recently gave up or at least
mitigated this reservation without any recognizeable reason for doing
s0.2 Or will there be a Solange 111 decision after all, this time with ref-
erence to the insufficient democratic basis of the Internal Market?

What remains are the questions concerning the social justice prin-
ciple and the protection of fundamental rights. The 1985 White Paper
on the creation of the Internal Market almost completely ignored the
social dimension. With the Declaration on social rights (1989) the Eu-
ropean Council has tried to shed some light on the social side of the
Internal Market. But will that not merely make the currently existing
concerns about this open flank of the Internal Market even more vis-
ible? Will such a declaration be of any help against social dumping,
the reduction of higher social standards and the flight of companies
into zones of lower social and labor protection?

Déubler’s merciless diagnosis of the social deficit in the Commu-
nity’s legal order can largely be concurred with in the following (2).
This also applies to his proposed therapy in the form of a European
Fundamental Rights Act (3) whose substance, however, gives rise to
severe reservations from the point of view of constitutional law (4). A
solemn declaration of social rights will be just as efficient in coping
with the concerns presented, without diluting the notion of effective-
ness implied in the protection of fundamental rights by the introduc-
tion of the concept of enforcability (5).

2 See Ulrich Everling, Zur féderalen Struktur der Europiischen Gemeinschaft, in:
Festschrift Doehring (Berlin et al. 1989), pp. 179 et seq.
* Cf. BVerfGE 37,271 (Solange I) and BVerfGE 73, 339 (Solange II).
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2. The social deficit

The social deficit of the Community and also that of the Internal
Market program submitted so far cannot be overlooked. On reading
Arts. 117 et seq. of the EEC Treaty it becomes evident how these defi-
cits were bound to come about. The Member States largely kept the
responsibility for social and labor market policy for themselves. Mu-
tual coordination and cooperation were the ultimate concessions.
The competition of social and economic policies was to be preserved.
Accordingly, the European Social Fund (Art.123) was largely pre-
vented from developing its own European social policy. It was only
the SEA in its Art.118a that permitted the Community to make a
“contribution” to the improvement of the “working environment” in
the Member States. Against the backdrops of the current criticism,
the Commission declared that it wants to use the competences
granted in Art.118a as extensively as possible.*

Hardly anything can be added to the overview given by Dédubler on
the current state of Community social law. This also holds true for
Diubler’s conclusion that, without a safeguarded social perspective,
the Community will be faced by legitimacy problems resulting from
the lack of acceptance of the Internal Market concept as it presents
itself so far. As long as the debate on business locations feeds on dif-
ferences in social and labor protection standards, as long as compa-
nies seriously consider an escape into a less “expensive” labor and
social law and as long as the danger of lowering the highest standards
achieved in the Community cannot be ruled out, the Internal Market
concept will not find the necessary universal acceptance. From this
Déiubler quite rightly infers that there is an urgent need for perspec-
tive action (Sect. 3) that will go largely unchallenged. The study
shows up a dual strategy that the Community should consider: the
approach of concrete social policy legislation and the approach of a
policy of fundamental rights.

Still: on the basis of its limited competences the Community has
achieved more in social policy than meets the eye at first glance.
Déubler recognizes this and draws a realistic picture of the current le-
gal situation which, on balance, can only be described as “meager”
all the same (Sect. 4 II 4). In this context the general provisions of
Art.100 and 235 of the EEC Treaty —not only referring to social poli-
cy—-played an essential role. Didubler considers these regulations re-
quiring unanimity in the Council to be somewhat less promising

4 Thus the President of the Commission in a speech to the European Parliament on 13
September 1989.
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since any Member State would be capable of blocking any further so-
cial progress. This conclusion, however, is no longer in line with the
current decision-making process. It is no longer possible —or at least
difficult—for the individual Member State to maintain an isolated
position in the Council of Ministers for a prolonged period of time.
This may have been possible inititally with only six Member States.
But recently it has been shown again and again that a position deviat-
ing from the majority of Member States can only be maintained if
several Member States are in agreement. What is more, the newly
created Art.118a only provides for a qualified majority in the Council
of Ministers. Here, however, Diubler’s sceptical question must be
echoed as to what the Community organs will agree on when it comes
to defining the blurred term of “working environment”.

Community law is based on general unwritten legal principles, the
majority of which are derived from shared general principles of the
law in the Member States. This source of law broadly unfolded by the
Court of Justice of the European Communities immediately leads to
the question concerning the recognition of unwritten fundamental
rights in the legal order of the Community. With special reference to
labor and social law Déubler discusses the “general principle” of a
ban on social retrogression for which he sees an explicit justification
(Sect. 4 IT 3) in Art. 68, 3 of the ECSC Treaty that has not been ap-
plied so far. However, Att. 86 of the ECSC Treaty itself provides for a
number of exceptions so that only the rare cases of deliberate wage
dumping are left. This article can therefore not be used as a justifica-
tion for a comprehensive ban on social retrogression. Furthermore,
the recognition of such a ban in the legal orders of the Member States
would still have to be proven first.

3. The legitimizing function of a catalog of fundamental rights

Social policy by way of the second approach, i.e. a policy of funda-
mental rights, is Wolfgang Dédubler’s real concern. Correctly assess-
ing the conditions of political efficacy he has not couched his de-
mands in very general terms but has presented a catalog of funda-
mental rights spelled out right down to the last detail.

The initial theory of the need for such a catalog of fundamental
rights for the Community is based on the criticism of the level of
fundamental rights protection attained in the Community so far. This
results from individual guarantees given in the Treaties and from the
jurisdiction of the Court of Justice based on general legal principles.
This jurisdiction is case-oriented and is therefore bound to be patchy.

. i
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From this Daubler infers a number of protection deficits (Sect. 4 III
1-3) which he wants to tackle with his own fundamental rights cata-
log.

It is only possible to follow this approach within limits. From the
rule of law point of view it can hardly be denied that the protection of
fundamental rights developed by the Court of Justice meets all mod-
ern requirements. This has above all been recognized by the Federal
Constitutional Court on the basis of an extensive analysis of the
court’s jurisdiction® that Dadubler does not respond to sufficiently. If
you like: even the caselaw of the Federal Constitutional Court does
not guarantee any ultimate legal safety although it is based on a writ-
ten catalog of fundamental rights. Protection of fundamental rights
can only become visible in concrete individual cases. Additionally,
the Court of Justice of the European Communities has often proven
that it neither derives a maximum standard from the constitutional
heritages of the Member States nor does it systematically limit itself
to the smallest common denominator. As a reaction to Solange I the
Commission has already underlined quite clearly that in its view an
optimum, case-oriented protection of fundamental rights is to be
guaranteed in the Community as an integral part of the structure and
the objectives of the Community.® If Dédubler’s fundamental doubts
were justified the legal order of the United Kingdom could not be
given a clean bill of health in terms of the rule of law. Is it possible
that the socialist states, so amply provided for with catalogs, be even
better off? In terms of the rule of law the current legal position in the
Community is hardly open to criticism. It is certainly not if, unlike
Déubler, one sees the Community committed to the material guaran-
tees provided by the European Human Rights Convention. Severe
fundamental rights violations by the Court of Justice in individual
cases cannot be proven by Diubler, either. Even the balanced
Hoechst judgement of 21 September 1989 will hardly be classified by
critics as falling into this category.

If, however, one looks for guarantees of social fundamental rights,
the legal situation in the Community and the jurisdiction of its Court
of Justice yield as little as, for example, the catalog of fundamental
rights of the “Grundgesetz”. A protection by way of fundamental
rights against cut-throat competition, against wage cost competition,
social dumping or against companies escaping from areas with high
social standards is not guaranteed. This apparently is the core of
Déubler’s criticism of the current legal situation in the Community.

5 BVerfGE 73, 339, 379 et seq. (Solange II).
¢ Supplement 5/76 to EG-Bulletin, p. 16.
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The catalog of fundamental rights he has formulated clearly ex-
presses this criticism.

Déubler’s proposal, however, does not only take as its starting
point the lack of guaranteed social fundamental rights and minimum
standards. Just as important to him are the lack of legitimacy and ac-
ceptance of the Community’s legal order which in turn are attribut-
able to the lack of a written catalog of fundamental rights. On this
score Déubler can expect broadly based agreement. The architects of
constitutions who, as in the United States of America (1887) or in the

~ German Reich (1871), deliberately did without a catalog of funda-

mental rights knew about the legitimizing, unity and competence
creating function of a catalog of fundamental rights. One can take it
for granted that for the Member States in the founding years 1951
and 1957 neither the subject of fundamental rights nor the establish-
ment of an immediate democratic legitimacy of the Community were
of particular concern, This Community was not going to be given fea-
tures that could in any way be compared to those of constitutional
states.

However, the Community of today, just before taking the step to-
wards a comprehensive Internal Market, has very little in common
with the Community of the founding years. The concentration of ac-
tivities achieved, affecting almost all areas in which previously the in-
dividual states had sole responsibility, requires the continuous ac-
ceptance of its legitimacy by the citizens. These must have the assur-
ance and the conviction that effective protection by fundamental
rights is guaranteed vis-a-vis any sovereign power they may be faced
with. This guarantee cannot be based on a case-oriented jurisdiction
of little transparency. Guarantees of fundamental rights must be vis-
ible and invocable vis-a-vis any type of sovereign power in order to
be able to fulfill the previously mentioned functions of acceptance
and legitimacy.

Déubler considers several ways in which a catalog of fundamental
rights could be agreed upon. He includes the draft passed by the
European Parliament on 12 April 19897 but fails to see any merits in it
either in terms of substance (almost no social fundamental rights) or
in terms of the approach taken with regard to constitutional law. Yet,
the Federal Constitutional Court did already grant “legal relevance”
to the very generally phrased Declaration of Fundamental Rights of
the European Parliament, the Council and the Commission dating
from the year 1977.8 How much more relevant might the fully formu-

7 Text in EuGRZ 1989, p. 205.
§ BVerfGE 73, 383 (Solange I1): on this cf. M. Hilf, EuGRZ 1987, pp. 1 et seq.
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lated draft of the European Parliament be if it was supported by the
Council and the Commission and if the parliaments of the Member
States also expressed their support. Certainly it will then only be a
small step towards a formal change in the Treaty. This is why the pio-
neering and triggering effect of the catalog formulated by the Euro-
pean Parliament should not be underestimated.” Diubler quite
rightly considers the simpler approach by way of a regulation accord-
ing to Art. 235 of the EEC Treaty to be unfeasible since it would be
secondary to Treaty Law itself (Sect. 5 I1I 2). In addition, a “regula-
tion” cannot be the appropriate form for a constitutional text de-
signed to have constituent effects upon the Community. In the final
analysis, therefore, Daubler presents a separate Fundamental Rights
Act for the adoption of which he demands a formal modification of
the Treaty. Such a modification seems to have become more easily at-
tainable in the recent past than it appeared to be only a few years ago
when the objective of integration was pursued less vigorosly.!® Diub-
ler wants to project this Treaty modification into the future in what
he calls a “concrete utopia.”

4. On the required substance of a catalog of fundamental rights

In spite of its all-encompassing name the European Fundamental
Rights Act presented by Diubler is essentially limited to fundamen-
tal social rights. Echoing the European Social Charter Didubler uses a
somewhat more comprehensive approach in order to meet all cur-
rently known and future deficiencies and threats. These do not only
include economic threats but also the dangers emanating from infor-
mation technology and genetic engineering mainly to the environ-
ment. The rights of freedom that “are to be guaranteed irrespective of
the economic and social situation” are not explicitly established by
Déubler. In this regard, reference to the European Human Rights
Convention is deemed to be sufficient (Art. 1, 2).

This limitation may in fact constitute one of the main drawbacks of
the approach chosen by Dédubler. If the legitimacy of the Community
and the gaining of acceptance are the major concerns, then those af-
fected by the law must be shown all fundamental rights in one and
the same catalog. At this point, the citizen must not be left in a state of
uncertainty by being referred to some legal technicality or some other

9 On this see B. Beutler, EuGRZ 1989, pp. 185 et seq.

0Tp concrete terms, Art.30 of the Single European Act already provides for an exami-
nation of a treaty modification after five years with reference to the inclusion of Eu-
ropean Political Cooperation in the Single European Act. A Treaty modification is
also under preparation with reference to the creation of European Monetary Union.
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body of law: moreover, the European Convention on Human Rights
merely offers a minimum standard jointly supported by 23 European
states. For the benefit of a more closely defined Community a “con-
crete utopia” should be based on a stricter and above all more com-
prehensive standard of fundamental rights. The European Human
Rights Convention does show a few gaps, not only in comparison
with the catalog contained in the “Grundgesetz”, for example, but
also has a few shortcomings with reference to some of the rights guar-
anteed (inter alia, voting right, freedom to choose an occupation,
right of ownership).

This concentration on the essential social fundamental rights to the
exclusion of all others is regrettable for another reason as well. D4ub-
ler-unlike the European Parliament in the decision on its own
draft- could have presented a “no compromise” catalog free of any
thoughts of political expediency, which could have been used as a ba-
sis for the negotiations due after 1992 on supplementing of the Com-
munity Treaties. Thus, this will only apply to that portion of the so-
cial fundamental rights whose establishment is a matter of contention
among and within the Member States anyway. This is already re-
flected in the split between fundamental rights protection in the
European Human Rights Convention on the one hand and the Euro-
pean Social Charter, on the other hand, or in the separate establish-
ment of these respective fundamental rights in the two United Na-
tions human rights covenants dating from 1966. Regulatory intensity
and implementation procedures differ in each case.

The “Grundgesetz”, as a deliberate contrast to the Weimar Consti-
tution, also avoided including social fundamental rights in its catalog
of fundamental rights.

In the rationale of his Fundamental Rights Act Déubler points to
the “lopsidedness” that the Community will suffer as a result of its
social deficit (Sect. 5 I). His draft, which sets aside the classic rights
of freedom with the briefest of references, will not be spared a similar
fate. A consensus among Member States and/or a broadly based ac-
ceptance of this part of the presented Fundamental Rights Act can
therefore not be expected.

In the actual area of fundamental social rights, on the other hand,
the Fundamental Rights Act does show evidence of a sharpened per-
ception. With very good reason, Diubler rejects the approach pro-
posed by the Economic and Social Committee of the Community as
amounting to a mere pooling of the social rights so far agreed upon
and proclaimed internationally.!! Here, Daubler quite rightly recog-

N ECASAC of 22 February 1989, CES 270/89
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nizes that reference is made to a “giant patchwork carpet” which in
addition - as proven by the example of the right to strike under Sect. 5
II 1-contains contradictory statements. In contrast, Daubler refers
to the constitutions of the Member States as a much more relevant ba-
sis for the Community and comes to some clear and sweeping state-
ments by making reference mainly to the particularly “eloquent”,
more recent constitutions of Spain and Portugal. Above all, Ddubler
takes into consideration not only the conventionally discussed rights
of employees but also the rights of “persons not in gainful employ-
ment”, as well as the different types of employment relationships
ranging from part-time work to the work of the self-employed. These
differentiations are as important as the restrictive background condi-
tions, clearly recognized by Déubler, that any listing of social funda-
mental rights has to take into consideration (Sect. 5 II 2): the Member
States want to maintain constitutional responsibility for their social
policies marked by different traditions (co-determination!) that must
also be viewed against the background of widely differing financial
capacities in the individual Member States. Guaranteeing a Commu-
nity-wide minimum wage would therefore be unrealistic. In the final
analysis, autonomy in collective bargaining must be guaranteed and
must subsequently also be respected on the European level.

From these general background conditions Daubler quite sensibly
draws the conclusion that he can go further in the formulation of
rights of defence than in the case of rights of participation and rights
of performance for which he leaves a lot of latitude to the Member
States. And finally: Déubler clearly sees the difficulty that is in the
way of an effective implementation of social fundamental rights. He
therefore assigns greater chances of success to the reports to be pre-
sented by Member States than to the protection afforded by the
courts since this would have to be limited to a monitoring of inactiv-
ity and of arbitrary action (Sect. 5 II 3). This primarily applies to the
“rights” that merely constitute a duty to realize specific targets. On
the whole, Dédubler’s attempt at distinguishing between enforceable
rights as, for example, the social minimum, and those fundamental
rights that are not accessible to any direct enforcement on the part of
individuals (as for example the right to an intact environment in
Art. 5) is a convincing one.

The catalog contains 41 articles with fully formulated rights, the
first 18 of which contain general human rights. Art.19 through 41 deal
specifically with the rights of the working population. Another eight
articles refer to legal implémentation and to the enactment procedure
of the Fundamental Rights Act.

The Fundamental Rights Act presented does indeed offer a trea-
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sure trove of rights to be guaranteed, some of which have already
been generally recognized, some of which appear only sporadically
in individual - mostly more recent - constitutions, and some of which
have so far never been recognized and/or precisely formulated - as
for example the “rights of the self-employed” (Art. 40) or the “rights
of the illegally employed” (Art. 41). To some extent, the impression is
created that many disputes conducted or still to be settled under the
“Grundgesetz” will now be shifted to the European level. This holds
true for the question of positive discrimination (Art.16) or for the
question of alternative wage payments in companies indirectly af-
fected by strike (Art. 23, 3). And finally, some regulatory areas are
shifted to the Community level that are currently still perceived as be-
ing in the hands of the Member States (entry of non-EC nationals ac-
cording to Art. 17, 3).

The overall appearance of the Fundamental Rights Act is not a uni-
form one: on the one hand, the text has been formulated with impres-
sive clarity, while on the other hand it gets bogged down in excessive
details which, taken individually, are of course important for work-
ing life, but which at the same time overburden the catalog, depriving
it of some of its charismatic qualities. The protective duties of the
Community and/or the Member States with regard to individual
rights and especially the regulations for the implementation of these
rights are dealt with at great length (inter alia, the appointment of at-
torneys and the possibility of group litigation in favor of labor unions
according to Art. 45). This finding also holds true for the inclusion of
certain political priority objectives like that of full employment ac-
cording to Art. 11, 4. While the equality of men and women is ex-
pressed in five brief words in Art. 3, 2 of the “Grundgesetz”, Didubler
proposes five longer paragraphs in Art. 32 that relate to a number of
specific labor law conflicts (inter alia, wage groups for light work and
paragraph 611a of the German Civil Code). It is open to doubt
whether such detailed regulations are appropriate in a constitutional
text.

In this context no detailed comments can be made on individual

~articles. It would not be proper, anyway, for an expert in constitu-

tional law to evaluate proposals made on fundamental issues of labor

and social law. The explanatory notes given on each article do show

the roots and the sources of reference and also indicate the different

chances of implementation. Here are just a few comments all the

same:

— After the declaration of human dignity in Art. 1, Art. 2 goes on to
establish the principle of incorporation; the fundamental rights
laid down in the Act are to be binding not only on the Community
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but also on the Member States. As far as the Community is con-
cerned, this question has not yet been finally settled.

The chances of implementation for the catalog would certainly be
greater if it were to limit itself to being binding only on the sover-
eign power exercized by the Community. If that course of action
were to eliminate the Member States as addressees of social funda-
mental rights, however, the catalog would fail to pursue its original
objective.

— The phrasing used for the right of genetic identity in Art. 6 could
easily serve as an example for the legislators in the Federal Repu-
blic of Germany who are still somewhat hesitant on this point. In
Art. 7 the right of securing fundamental needs is defined as a right
to have an “appropriate standard of living” for oneself and ones
relatives and can therefore be taken as going well beyond the so-
cial minimum which, based on Art. 1, 1 and 2, would be an en-
forceable right according to the “Grundgesetz”.

- On the whole, all those many formulations are quite revealing that
deviate from the catalog of the “Grundgesetz”, thus expressing ex-
isting criticism of certain constraints that have been imposed on
the fundamental rights by jurisdiction. The Federal Constitutional
Court has explicitly found that the protection afforded by funda-
mental rights on the Community level does not have to coincide
with the protection according to the “Grundgesetz”. From this
point of view, one can agree with Art. 8 reducing the right of free
development of the personality, i.e. excluding the associated right
of general freedom of action as laid down in Art. 2, 1 of the
“Grundgesetz”. This also holds true for the failure to mention the
law of morality among the barriers, but mentioning instead the
somewhat dull interest of third parties or of the general public.

- A far-reaching deviation from the “Grundgesetz” which will cer-
tainly be considered questionable by many is proposed by Déubler
for the protection of property. Art.13 of the Fundamental Rights
Act provides only for a protection of “personal property” used by
oneself. With regard to “larger property” the responsibility of the
Member States is to be retained according to Art. 220 of the EEC
Treaty. On the other hand, the newly formulated right of solidarity
(Art. 18) is to permit interferences in earnings opportunities and
existing economic rights without any compensations or other limi-
tations being visible.

- Largely deviating from, perhaps even incompatible with the
“Grundgesetz”, is Art. 12 which proposes granting equal status to
marriage, family and permanent non-marriage partnerships.

- In the articles on the Fundamental Rights of Workers (Art. 19 et

- 188 -



seq.) Dédubler proposes a whole host of labor law regulations for
the European area that were contentious in the Federal Republic
of Germany and/or could not be derived immediately from the
catalog of fundamental rights of the “Grundgesetz” (for example
the role of the company officer in the union according to Art. 20, 3,
detail regulations concerning strike law in Art. 23 right up to cross-
border solidarity strikes). With regard to the Internal Market the
ideas on the substance of the service contracts are of particular im-
portance. In this context, Didubler’s objective is to determine a cer-
tain minimum standard in order to avoid competitive distortions
between the labor laws of individual Member States (cf. especially
Art. 26 on working hours and Art. 31 on protection against dismis-
sal).
There are quite a number of other details that one might mention at
this juncture either with an approving nod or a non-comprehending
shake of the head. Laying down fundamental social rights will hardly
produce any rapid agreement between the Member States; even less
so if - like Daubler — you refuse to shy away from highly controversial
questions but, on the contrary, comment on them in no uncertain
terms. Daubler goes well beyond the provisions of the Community
Treaties —to some extent with very good reason-for example when
he demands that, according to Art. 177, 3 of the EEC Treaty, the indi-
vidual be given direct access to the Court of Justice of the European
Communities for litigation to obtain his fundamental rights, for ex-
ample in the event of a national court having violated its duty of sub-
mission. The Court of Justice of the European Communities in turn is
held to hear the case and hand down a judgement. The ban, as laid
down in Art. 46, on orders and subsidies to companies that do not ob-
serve the rights laid down in the Fundamental Rights Act offers a
considerable conflict potential when it comes to formulating it in
practice because of the then undoubtedly indispensable “black lists™.
Art. 48 provides for the Fundamental Rights Act to come into force
on 14 July 1989, certainly a date of historical relevance —but then, that
has already been missed. There is no comment as to what other pre-
requisites have to be met for the Act to come into force. Art. 49 is a
reminder of the CSCE’s final act which proposes that in cases of
doubt the Fundamental Rights Act be publicly interpreted by the lo-
cal authorities.
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5. The chances of implementation

The time for Déubler’s study on a European Fundamental Rights Act
could not have been better chosen. The Community has reached a
stage of development at which for the first time the impairment of so-
cial rights must be viewed as a realistic possibility. Ddubler’s diagno-
sis of the Community’s social deficit and the threat of a lopsidedness
in the emerging Internal Market can largely be concurred with.
Daubler’s proposed therapy, on the other hand, which takes the form
of a “European Fundamental Rights Act”, will only meet with partial
agreement, particularly since Déubler does not shy away from any
controversial issues and takes a committed stand on all topical ques-
tions of labor and social law. This does, in fact, constitute the special
value of the study.

But: no matter how important the cataloging of fundamental rights
on the level of the Community may be in order to legitimize the latter
and gain the necessary acceptance for it, it would be totally
misguided to essentially limit the catalog to the fundamental rights
for the working population. Using a legal technicality as a reference
to the European Human Rights Convention will fail to bring home to
the citizen the very right whose protection he perceives as a primary
need. While the Fundamental Rights Act, in its section of social
rights, can be assumed to cover all “fundamental rights” currently
under public discussion, the debate on the protection of the classic
rights of freedom remains an open issue.

Diubler’s draft will be a valuable input into the further discussion
on the modification of the original Treaties of the Community that
has again become necessary and will probably relate to the
strengthening of the safeguard mechanisms for the principles of
democracy and the rule of law under the conditions of the Internal
Market. At this point events will have to prove whether the rather
more cautious “approach of the center” selected by the European
Parliament in its draft of 12 April 1989 will be more promising than
Déubler’s European Fundamental Rights Act which will try to gain
the acceptance of the Community citizen by offering “tangible guar-
antees” (Sect. 7). And it will also have to be seen whether threatening
social deficits cannot be counteracted more sensibly and more effi-
ciently by acts of legal harmonization including the determination of
minimum standards.

A catalog of fundamental social rights, the majority of which can-
not be immediately enforced by the individual might, in contrast, ap-
pear to be a somewhat watered-down alternative to the effective
fundamental rights protection achieved in the “Grundgesetz”. A
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Declaration of Social Rights to be promulgated by the European
Council, in conjunction with a concrete legislative program of the
Community, would, on the other hand, be able to achieve the same
objective without having to disappoint the high hopes created by the
cloak of the fundamental rights.

- 191 -






Selected Bibliography
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